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CAUSE NO. DC-11-13467 
 
CARLOTTA HOWARD   §   IN THE DISTRICT COURT 

Plaintiff,     § 
      § 
v.       §   160th JUDICIAL DISTRICT 
      § 
STATE OF TEXAS, TEXAS   § 
DEPARTMENT OF FAMILY AND  § 
PROTECTIVE SERVICES   § 

Defendant.     §  DALLAS COUNTY, TEXAS 
 

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 
 
TO THE HONORABLE DISTRICT JUDGE JIM JORDAN:   
 

Defendant Texas Department of Family and Protective Services (“DFPS”) files this its 

Motion for Summary Judgment requesting dismissal in its favor as a matter of law.  In support, 

Defendant would show the Court as follows:  I.   

SUMMARY OF ARGUMENT 
 

 Plaintiff sues for disability discrimination under the Texas Labor Code, alleging that she 

was terminated on account of DFPS’s failure to accommodate an alleged disability.  Plaintiff’s 

disability claim should be dismissed because she has failed to produce facts in discovery to 

support her disability claim as a matter of law.  Specifically, Plaintiff cannot make out a prima 

facie case for failure to accommodate a disability because she produced no evidence that she 

requested a “reasonable accommodation” or that she was “disabled” as those terms are defined 

by law.  And, the sole accommodation requested would have placed an undue burden on DFPS.    

II. 
SUMMARY JUDGMENT EVIDENCE 

 
Exhibit A Deposition of Plaintiff Carlotta Howard 

Exhibit B Deposition of Monica McFarland 
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Exhibit C Deposition of Nicole Ogle 

Exhibit D Memorandum from Nicole Ogle Recommending Termination of Plaintiff 
 

Exhibit E Emails between Larry Barnes and Nicole Ogle 

Exhibit F Notice and Termination Letters from Lisa Black to Plaintiff  

Exhibit G 

Exhibit H 

Exhibit I 

Exhibit J 

 
Exhibit K 

Deposition of Lisa Black 
 
Texas Worker’s Compensation Status Report, dated October 9, 2009 
 
Official Charge of Discrimination 
 
Email from Ami Labercque regarding Plaintiff’s election of sick leave and 
Form 
 
Exam Notes date June 10, 2009 

    
III.   

STATEMENT OF FACTS  
 

Plaintiff worked at DFPS as a “Human Services Technician.”1  The position primarily 

entails transporting people and items for the agency.  Ex. A at 49, 68:21-25; Ex. C at 8-9; Ex. G 

at 76.  Generally, an HST will also perform clerical and casework, including typing, faxing, and 

supervising visits between children and families.  Ex. G at 76-77. 

On December 16, 2008, a little more than two years into her employ, Plaintiff was 

involved in a work-related car crash.  Plaintiff was taken to a hospital due to the injuries she 

received in the accident.  Ex. A at 42-43.  Plaintiff was released six hours later.  Id. 

Plaintiff sought and received worker’s compensation benefits due to the car accident.2  

The first day that Plaintiff was absent from work due to the accident was December 17, 2008.   

At the time of the accident, Plaintiff’s immediate supervisor was Monica McFarland.  Ex. 

A at 68:11-14.  Ms. McFarland testified that in the timeframe of the accident, there was an 

                                              
1 The position is also referred to as a “case aide” in some testimony.  See, e.g., Ex. B at 10, and Ex. G at 76.   
2  Plaintiff testified that she received worker’s compensation benefits until April 2011.  See Ex. A at 148.  
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agency-wide reorganization, and Plaintiff was reassigned to another Unit and another supervisor, 

Ms. Nicole Ogle.  Ex. B at 13, 17:5-20.   The re-organization was completed by January 2009, 

and Ms. McFarland expressly notified Plaintiff of the transfer.  Ex. B at 19:17-20.  During this 

time, Ms. McFarland also told Ms. Ogle about Plaintiff’s car wreck and Plaintiff’s transfer.  Ex. 

B at 19-20.  

Ms. McFarland testified that she visited Plaintiff in the hospital and spoke with her 

several times by phone after the accident, but that Plaintiff never requested a “reasonable 

accommodation” from Ms. McFarland.  Ms. McFarland played no role in terminating Plaintiff’s 

employ.  See Ex. B at 16:25 – 17:2.   

Before the time of the accident and until early February 2009, Ms. Ogle was on maternity 

leave.  Ex. C at 20:10, 26.  Ms. Ogle testified that Plaintiff was transferred to Ms. Ogle’s Unit in 

mid-December 2008.  Ex. C at 10:6-8.  When Ms. Ogle returned from maternity leave in 

February, she was made aware that Plaintiff was still on workmen’s compensation leave due to 

the car accident in December 2008. Ex. C at 20-21; Ex. D at 115.  

Learning that Plaintiff had not returned to work by February 2009, Ms. Ogle contacted 

Plaintiff by phone for an update on her status.  Ex. D at 115.  Plaintiff told Ms. Ogle that Plaintiff 

“did not know how long she was expected to be out and that [her] doctor would be making all 

those decisions.”  Id.; Ex. A at 82:19-22.  After this conversation, Plaintiff provided Ms. Ogle 

with a status report, noting that Plaintiff’s condition would continue until April 2008 [sic].  See 

Ex. D at 117.   

Accordingly, in April 2009, Ms. Ogle contacted Plaintiff again by phone to inquire of her 

status.  Id. at 115.  Plaintiff indicated that she would not be able to return work due to pain in her 

back.  Id.  Plaintiff further authorized Ms. Ogle to contact her doctor directly, and a fax was sent 
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to Ms. Ogle the same day, stating that Plaintiff was “unable to return to work until further 

notice” and that a follow-up appointment had been scheduled for May 2009.   See id. at 115, 118.  

Accordingly, in May 2009, Ms. Ogle again attempted to contact Plaintiff’s doctor for her 

return-to-work status, but the call was not returned.  Ex. D.  So, Ms. Ogle contacted Plaintiff by 

telephone again to determine her return-to-work status, and Plaintiff responded that she now had 

blurred vision and continued pain in her back.  Id. at 115. 

Ms. Ogle again contacted Plaintiff in July 2009, and Plaintiff became argumentative, 

stating that “she would not be returning to work at this time and would not be making the 

decision to do so.”   Id.; see also, Ex. A at 102 (Plaintiff admitting that she became “testy” with 

Ms. Ogle); see also, Ex. A at 100-101. 

Ms. Ogle wrote in a memo dated September 9, 2009, recommending Plaintiff’s 

termination, that a letter from DARS had been received in April (dated January 26, 2009) 

regarding the need for “visual accommodations” for Plaintiff.  See Ex. D; Ex. A at 116:18-20.  

Although Ms. Ogle could not remember seeing the document nearly three years later in her 

deposition, see ex. D. at 119, Ms. Ogle nevertheless testified that she was contacted by DARS by 

email in regards to Plaintiff’s “blurry vision.”  See Ex. E.   

Having heard nothing from Plaintiff since July 2009, Ms. Ogle again attempted to obtain 

records directly from Plaintiff’s physician in November 2009, but the request was apparently 

ignored.  See Ex. D at 116; Ex. A at 91.   Ms. Ogle further noted in her memo that her efforts to 

obtain documentation and Plaintiff’s status were ongoing.  See Ex. D. 

Ms. Ogle also stated in her memo that, due to the trifecta of confusion relating to the 

reorganization, the car accident, and Ms. Ogle’s maternity leave, Plaintiff had not been placed on 
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FMLA leave until April 20, 2009, which exhausted on July 25, 2009. 3  Id; Ex. C at 32:12-15; 

Ex. E.   

Ms. Ogle summarized that she made the recommendation to terminate Plaintiff because 

of her “inability to provide us with any further information on when she was going to be 

returning to work and had run out her FMLA.”  Ex. D; Ex. C at 54 at 14-17.  Also central to Ms. 

Ogle’s reasons for requesting termination is that Plaintiff never initiated any efforts to inform 

Ms. Ogle of Plaintiff’s health or her return-to-work status.  Ex. D.  Ms. Ogle had held the 

position open for Plaintiff for more than ten months, despite the repeated request for the status of 

her condition.  Ms. Ogle wanted to fill the vacancy in her unit, as it was negatively impacting the 

workload.  Ex. D.  Plaintiff confirmed that she told Ms. Ogle to do whatever she had to do.  See 

id.; Ex. A at 88. 

Ms. Ogle’s involvement in the termination of Plaintiff’s employ ended with the 

submission of the memo to her direct supervisors.  Ex. D. at 116.  Ms. Ogle was not part of the 

committee who determined whether to terminate Plaintiff’s employment.   Ex. E; Ex. C at 29: 

14-17, 30:8-10, 31-32; Ex. G at 10:17-24.  Ms. Ogle testified that Plaintiff never requested a 

“reasonable accommodation” from Ms. Ogle, either verbally or in writing.  See Ex. C at 11:25 – 

12:2, 13:1-3, 38:10-21.  Plaintiff testified that she verbally requested “light duty” from Ms. Ogle 

as a reasonable accommodation.  See Ex. A at 59-60, 173. 

Ms. Ogle’s recommendation to terminate Plaintiff was approved by her direct 

supervisors,4 and then forwarded to Lisa Black, DFPS’s Regional Director, who ultimately had 

                                              
3   Ms. Ogle learned some time in April 2009, that somehow, Plaintiff was not placed on FMLA leave after the 
accident.  Accordingly, Plaintiff was off work from Dec. 17, 2008, until April when she was placed on FMLA leave.  
As a result, Plaintiff was actually afforded  more than twice the amount of “protected” leave provided under the 
FMLA.  See Ex. C at 20-22; Ex. G at 75-76; see also, Ex. A at 79:16-25. 
4   The signatures of Ms. Ogle’s supervisors indicate that they were in concurrence with the recommendation to 
terminate.  See Ex. G at 33:5-8. 
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the power and made the decision to terminate Plaintiff.  Ex. E; Ex. G at 5:11-12, 10:17-24.   

Ms. Black testified that, pursuant to agency policy, Plaintiff was notified of the intention 

to terminate her employment, and Plaintiff was given the opportunity to respond in one of three 

ways.  Ex. G at 13:5-9 and Ex. F.  Plaintiff chose to meet with Ms. Black in person.  The meeting 

took place on September 28, 2009.  See Ex. F.  Plaintiff indicated that she would be unable to 

return to work and that she would provide Ms. Black with a work release from her doctor.  Id.  

The document Plaintiff subsequently presented indicated that she could return to work part-time 

(four hours per day only) on October 12, 2009, but there was no timeframe on the proposed 

restriction.  See Ex. H; Ex. A at 110-111.  In the memo terminating Plaintiff, Ms. Black noted 

that the document from Plaintiff’s doctor did not release Plaintiff to work full-time, and that 

Plaintiff had insufficient accrued leave to compensate for the part-time restriction.  See Ex. F.        

Ms. Black testified that Plaintiff was terminated because she had not submitted adequate 

information to her supervisor regarding her return-to-work status, and she had exhausted her 

FMLA and leave balances.  See Ex. G at 42 – 43; Ex. A at 65-66; Ex. J.  Ms. Black further 

testified that Plaintiff never requested a “reasonable accommodation.”  Specifically, Ms. Black 

testified that, when she met with Plaintiff on September 28th, Plaintiff did not request an 

accommodation; rather, Plaintiff admitted that she was able to work, but that she needed the 

extra time to wean herself from the medications she had been taking.  See Ex. A at 85:21-24, 

110-; Ex. G. at 71-72.  

Plaintiff testified that she asked Ms. Black “to work with her” and use her accrued annual 

leave to compensate for the remaining four hours per day that she was not authorized to perform 

by her doctor. See Ex. A at 56-57.  Plaintiff testified that she asked Lisa Black to be 

accommodated by awarding her with a secretarial job, “until [she] could get it together.”  See Ex. 
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A at 72, 173-175.   

Shortly after receiving the termination letter from Ms. Black, Plaintiff filed an official 

charge of discrimination with the EEOC, alleging that DFPS failed to accommodate an alleged 

disability relating to the car accident by allowing her to work part-time, and that she was 

therefore terminated.  See Ex. I.  

Plaintiff testified the injuries that she suffered in the car accident form the sole basis of 

her failure-to-accommodate discrimination claim.  See Ex. A at 7, 29-32; 39-40.  That is, 

Plaintiff specifically denied that the alleged failure to accommodate a disability was related to a 

pre-existing medical condition regarding her eye.   

IV. 
ARGUMENT AND AUTHORITY 

 
Plaintiff did not exhaust a disparate treatment claim.  See Ex. I.   Rather, Plaintiff’s 

charge only exhausts a claim for failure to make an accommodation to work part time.  See id. 

To establish a failure-to-accommodate disability claim under the Texas Labor Code, 

Plaintiff must make out a prima facie case that: (1) she is an individual who has a disability 

within the meaning of the TCHRA; (2) DFPS had notice of her disability; (3) with reasonable 

accommodations she could perform the essential functions of the position; and (4) DFPS refused 

to make such accommodations.  See Davis v. City of Grapevine, 188 S.W.3d 748, 758 (Tex. 

App.—Fort Worth 2006, pet. denied). 

To satisfy her requirement that she was disabled within the meaning of the TCHRA, 

Plaintiff has the burden show that she had a “disability” during the timeframe in question—

September/October 2009.  Id.  Failure to establish an actual, perceived, or record of disability is 

fatal to a plaintiff’s case.  Id.   
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The TCHRA defines a “disability” as: (1) a mental or physical impairment that 

substantially limits at least one major life activity of that individual, (2) a record of such 

impairment, or (3) being regarded as having such an impairment. Tex. Lab. Code § 21.002(6).   

Plaintiff has not produced competent summary judgment evidence to make out a prima 

facie case that she was a qualified individual with a disability.  See Blanks v. Southwestern Bell 

Communs., Inc., 310 F.3d 398, 402 (5th Cir. 2002). 

Physical Impairment 

Plaintiff testified that her physical impairment is limited to the injuries she received in the 

December 16, 2008, car accident.  However, she offers no evidence to show that she was unable 

to perform a major life activity that the average person in the general population can perform; or 

that her condition “significantly restricted as to the condition, manner or duration under which 

[she could perform] a particular major life activity as compared to the condition, manner, or 

duration under which the average person in the general population [could] perform that same 

major life activity.”5  Specifically, Plaintiff did not produce facts that in September/October of 

2009, she lacked the ability to do her assigned full-time job duties, or to function in her day-to-

day life.  See Talk v. Delta Airlines, Inc., 165 F.3d 1021, 1025 (5th Cir. 1999) (concluding that 

allegations that claimant walked with a limp and moved at a slower pace than other individuals, 

did not rise to the level of “substantial impairment” required by the ADA and TCHRA).  Rather, 

Plaintiff admits that she was significantly better by April 2009, and that she drove herself to 

classes and doctors’ appointments, rode the bus, and took the train.  See Ex. A at 83, 85, 108.  In 

                                              
5 See, e.g., 29 C.F.R. § 1630.2(j)(1). In its regulations to enforce the ADA, the Equal Employment 
Opportunity Commission (EEOC) defines the term “substantially limits” to mean: (i) Unable to perform a 
major life activity that the average person in the general population can perform; or, (ii) Significantly 
restricted as to the condition, manner or duration under which an individual can perform a particular 
major life activity as compared to the condition, manner, or duration under which the average person in 
the general population can perform that same major life activity. 
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fact, her own treating physician indicated that she had full range of motion by June 2009.  Ex. A 

at 128-129; Ex. K (“Range of motion is essentially normal.”).  Further, Plaintiff admitted that the 

only reason she needed a part-time work day was so that she could wean herself from her muscle 

relaxers.  See Ex. A at 111, 189.  These facts, and others, contravene a physical impairment as a 

matter of law.  See Pryor v. Trane Co., 138 F.3d 1024, 1026 (5th Cir. 1998) (“Temporary, non-

chronic impairments of short duration, with little or no longer term or permanent impact, are 

usually not disabilities.”); Dupre v. Charter Behavioral Health Sys. of Lafayette, Inc., 242 F.3d 

610, 614 (5th Cir. 2001)  (not all impairments are serious enough to be considered disabilities). 

In sum, Plaintiff offers no summary judgment evidence that her December 2008 injuries 

constituted a substantial limitation of a major life activity by September/October 2009.  See Little 

v. Tex. Dep’t of Crim. Justice, 148 S.W.3d 374, 383 (Tex. 2004).6  Nor has she otherwise 

developed the summary judgment record to show how any of her major life activities were 

impaired in September/October 2009.  Blanks v. Southwestern Bell Communs., Inc., 310 F.3d at 

402 (dismissal of disability claim on summary judgment affirmed for failure to produce evidence 

that HIV status substantially impaired a major life activity).  The only evidence offered by 

Plaintiff to remotely satisfy this burden is her own self-serving testimony stating that her injuries 

were “permanent.”  Ex. A at 78:5; Taylor v. Principal Fin. Group, 93 F.3d 155, 164 (5th Cir. 

1996).  Accordingly, Plaintiff has failed to raise a genuine issue of material fact suggesting that 

she is qualified as disabled under the TCHRA, and thus, her disability claim must be dismissed.  

Tex. R. Civ. P. 166a(i). 

 

 

                                              
6 Citing to CFR 29 C.F.R. § 1630.2, “Major Life Activities means functions such as caring for oneself, 
performing manual tasks, walking, seeing, hearing, speaking, breathing,  learning, and working.” 
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  Record of Impairment 

  Plaintiff’s disability claim fails also because she has offered no summary judgment 

evidence that there is “a record of substantial impairment of a major life activity.”  To prevail 

under such a theory, a claimant must show that she has a history of, or has been classified as 

having, a mental or physical impairment that substantially limits a major life activity.  Kiser v. 

Original, Inc., 32 S.W.3d 449, 453 (Tex. App.—Houston [14th Dist.] 2000, no pet.).  The EEOC 

has described the type of records contemplated under the ADA as being like, but not limited to 

educational, medical, or employment records.  Morrison v. Pinkerton Inc., 7 S.W.3d 851, 857 

(Tex. App. —Houston [1st Dist.] 1999, no pet.).  Plaintiff offered no such evidence in discovery, 

or otherwise, she has failed to develop the record to show she had a record of impairment 

relating to the December 2008 car accident.  Tex. R. Civ. P. 166a(i).   

Plaintiff produced no evidence in discovery that she could not return full-time and 

perform the essential functions of her job in September/October 2009.  The only information 

provided to DFPS were doctor’s notes stating that Plaintiff could return to work for four hours 

per day, and there was no indication as to why this unreasonable restriction was necessary or 

how long it would continue.  See Ex. K; Ex. A at 191 (Plaintiff admitting that there is no 

timeframe on the restriction in her doctor’s note, but testifying that he “verbally” told her that 

she would only need to work part-time for three weeks).  Furthermore, none of the documents 

presented to Ms. Ogle would establish a record of disability.  See Ex. D at 118-119.  This 

evidence is insufficient as a matter of law to show that Plaintiff had a history of, or had been 

classified as having, a mental or physical impairment that substantially limited a major life 

activity.  See Kiser v. Original, Inc., 32 S.W.3d at 453.  Plaintiff’s disability claim should be 

dismissed.  Tex. R. Civ. P. 166a(c).   
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Regarded as Having an Impairment 

Plaintiff also fails in her burden to produce evidence that DFPS regarded her as impaired.  

An individual may qualify for protection under the TCHRA if she is “regarded as” disabled by 

his or her employer.  Blanks, 310 F.3d at 402.  An employee may be “regarded as” disabled if 

she “has an impairment which is not substantially limiting but which the employer perceives as 

constituting a substantially limiting impairment.”  Morrison, 7 S.W.3d at 857.  Simple awareness 

of an impairment is insufficient to prove the employer regarded the employee as disabled.  

E.E.O.C. v. Exxon Corp., 124 F. Supp. 2d 987, 998 (N.D. Tex. 2000).  

Plaintiff failed to produce sufficient evidence to allow a reasonable trier of fact to 

conclude that she may have been “regarded as” disabled by Ms. Black and Ms. Ogle.  See 

Exhibit G at 30-31; Ex. A at 65:24 (“I never even met Nicole.”).  Plaintiff’s disability claim fails, 

therefore, because she has not produced any competent summary judgment evidence to show that 

DFPS regarded her as having an impairment.  See Bridges v. Bossier, 92 F.3d at 332-34. 

Because Plaintiff has failed to make a threshold showing that she had a disability in 

September/October 2009, that she had a record of disability, or that she was regarded as disabled, 

Plaintiff’s disability claim must be dismissed.  Morrison v. Pinkerton Inc., 7 S.W.3d at 858 

(affirming no-evidence summary judgment for failure to satisfy the elements of a disability 

claim).  

Failure to Accommodate a Disability 

In the light most favorable to her, the only accommodations Plaintiff requested were 

verbally conveyed to Ms. Ogle for “light duty” at an unspecified time, and to Ms. Black to work 

part-time.  
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Again, in order to establish a failure-to-accommodate disability claim under the Texas 

Labor Code, Plaintiff must make out a prima facie case that: (1) she is an individual who has a 

disability within the meaning of the TCHRA; (2) DFPS had notice of her disability; (3) with 

reasonable accommodations she could perform the essential functions of the position; and (4) 

DFPS refused to make such accommodations.  Davis v. City of Grapevine, 188 S.W.3d at 758.   

First, as shown above, Plaintiff can provide no evidence that she is “disabled” as 

contemplated by the TCHRA.  Second, the evidence conclusively shows that none of Plaintiff’s 

supervisors had information that would put them on notice that she was disabled in 

September/October 2009.  See Taylor v. Principal Fin. Group, 93 F.3d at 164 (the evidence does 

not show that Taylor ever told Matthews that he suffered a limitation as a result of his alleged 

impairment); see Exs. D & F.  

Third, as a matter of law, DFPS had no duty to provide Plaintiff with a part-time job.  

The HST position is a full-time position, and there is no other unit in the region that operates 

with a part-time HST.  Ex. G at 77:19-25.  More importantly, there was no indication when the 

part-time situation would end, and Plaintiff had already exhausted all of her FMLA and accrued 

sick-leave balances. (In addition, due to the fact that Plaintiff was not promptly designated as 

utilizing FMLA leave, she was essentially credited with four extra months of protected leave 

from the time of the accident until April 2009).  And, at the time Plaintiff met with Lisa Black, 

Plaintiff was still receiving worker’s compensation benefits, so it was not possible to utilize the 

72 hours of accrued vacation leave as an “accommodation” in any event.  Ex. G at 22:25 – 23:3; 

Ex. E; Ex. J; see also, Tex. Lab. Code § Sec. 501.044 (Effect of Sick Leave; Annual Leave): 

(a) An employee may elect to use accrued sick leave before receiving income 
benefits. If an employee elects to use sick leave, the employee is not entitled to income 
benefits under this chapter until the employee has exhausted the employee’s accrued sick 
leave.  
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(b)  An employee may elect to use all or any number of weeks of accrued annual 
leave after the employee's accrued sick leave is exhausted. If an employee elects to use 
annual leave, the employee is not entitled to income benefits under this chapter until the 
elected number of weeks of leave have been exhausted.  

 
Pursuant to Plaintiff’s election under subsection (a), Plaintiff had already received 

indemnity benefits, which prevented her from changing her election.  Therefore, as a matter of 

law, Ms. Black was not able to allow Plaintiff to use her remaining vacation leave, even if Ms. 

Black found that Plaintiff could indeed perform the essential functions of her job.  See id. 

With respect to the Third prong, some courts have determined that a plaintiff’s burden in 

a cause of action alleging failure to accommodate, is to show that she is “otherwise qualified” for 

the position from which she was excluded. She may show this qualification in one of two ways: 

(a) by proving that she can perform all essential job functions without modifications or 

accommodations, or (b) that some reasonable accommodation by the employer would enable her 

to perform the job.   See Austin State Hosp. v. Kitchen, 903 S.W.2d 83, 91 (Tex. App.—Austin 

1995, no writ).   

(a) It should be undisputed that Plaintiff could not perform all the essential functions of 

the HST position with or without modifications or accommodations because she did 

not provide DFPS supervisors with a work-release allowing her to perform the 

essential functions of the position, which is full-time, and involves transporting 

children 75% of the time.  Furthermore, after acquired evidence shows that Plaintiff 

was on a daily regimen of strong muscle relaxers, pain- and anti-anxiety medications, 

most of which she admitted to using up to and during her deposition in this case 

(August 1, 2012) (Klonopin & Soma).  Ex. A at 6-8.  Even Plaintiff readily admits 

that she could not safely transport children while on the medications.  Ex. A at 103.  It 

is only a small step to conclude therefore, that Plaintiff, who claimed in October 2009 
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that she could taper off her medications in three weeks’ time, could not perform the 

collateral functions of supporting investigators and caseworkers in protecting children 

from abuse and neglect, even if she had been relieved of the driving duties.  See also 

Tex. Lab. Code § 21.105 (excluding discrimination based on a disability of a physical 

or mental condition that impairs an individual’s ability to reasonably perform a job). 

(b) There should also be little dispute that an employer would not be required to find or 

create a position for a person whose job function was to support other workers in a 

small unit of five to seven workers charged with investigating child abuse and/or 

neglect.  See Ex. B at 6-7; Ex. C at 8-9.  The evidence in the light most favorable to 

Plaintiff shows that there was only one other employee, “Stephanie,” an investigator, 

who was allowed to work part-time after she was injured in a car wreck. See Ex. B at 

36.  However, the arrangement did not work out, and “Stephanie” promptly resigned 

after it became evident that she could not perform the functions on a part-time basis. 

See also, Ex. G at 77-78 (explaining that the way the Legislature allocates positions 

within DFPS essentially eliminating part-time employment within DFPS); cf. Jenkins 

v. Guardian Indus. Corp., 16 S.W.3d 431, 440 (Tex. App.—Waco 2000, pet. denied).  

Child protection and supervision in a small unit is not like working in a large 

privately-owned global industrial glass factory with hundreds of thousands of local 

jobs that could be performed part-time.  See id.  Therefore, Guardian is 

distinguishable.    

Although Plaintiff did not exhaust a request for “light duty,” there is no requirement 

under the Labor Code or the ADA to create a position as an accommodation.  See Davis v. City 

of Grapevine, 188 S.W.3d at 758 (concluding that under Burch v. City of Nacogdoches, 174 F.3d 
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615, 621 (5th Cir. 1999) there is no duty on the employer to offer “light duty” as a reasonable 

accommodation); see Burch, 174 F.3d at 621 (the ADA does not require an employer to relieve 

an employee of any essential functions of his or her job, modify those duties, reassign existing 

employees to perform those jobs, or hire new employees to do so).   Nevertheless, this Court 

lacks jurisdiction to hear an unexhausted claim against a governmental entity such as DFPS.  See 

Prairie View A & M Univ. v. Chatha, No. 10-0353, 2012 Tex. LEXIS 723, 2012 WL 3800321, at 

*8-10 (Tex. Aug. 31, 2012); Tex. Gov’t Code § 311.034 (“Statutory prerequisites to a suit, 

including the provision of notice, are jurisdictional requirements in all suits against a 

governmental entity”).  

In sum, Plaintiff cannot show, as she is required to do as part of her prima facie case, that 

an accommodation of her alleged disability exists and that such accommodation is reasonable.  

Riel v. Elec. Data Sys. Corp., 99 F.3d 678, 683 (5th Cir. 1996).  Plaintiff fails in her burdens and 

her case must be dismissed. LeBlanc v. Lamar State College, 232 S.W.3d 294, 301 (Tex. App.—

Beaumont 2007, no pet.).  

Affirmative Defense of Business Necessity 

In the event that this Court concludes that Plaintiff was a qualified individual with a 

disability, who could perform the essential functions of her job, DFPS has met its summary 

judgment burden in showing that, regardless of whether Plaintiff was disabled or entitled to a 

reasonable accommodation of part-time work for an unspecified length of time, the decision to 

terminate her employment was a business necessity.  

Chapter 21 of the Texas Labor Code mandates that it is an unlawful employment practice 

for an employer to fail to make a reasonable accommodation, unless the employer “demonstrates 
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that the accommodation would impose an undue hardship on the operation of the business. . . .” 

Tex. Lab. Code § 21.128(a). 

It should be beyond dispute that DFPS is charged with the enormous and critically 

important task of protecting children.  And, it is common knowledge that the resources to carry 

out this important mandate are limited.  Nevertheless, DFPS held Plaintiff’s job open for her for 

10 months, all the while requesting work releases from her physicians.  Plaintiff’s ten-month 

absence placed an undue burden on Ms. Ogle’s small unit of five child abuse investigators and 

support staff of one. Ex. C at 32:10-18, 27; Ex. G at 31; Ex. D; Davis v. City of Grapevine, 188 

S.W.3d at 758.  DFPS honored all of Plaintiff’s entitlements under the FMLA and Worker’s 

Compensation statutes.  It is plain that DFPS simply could not form a reasonable expectation that 

Plaintiff would return to work and capably handle her job duties, even if the request for part-time 

was approved.   

V. 
PRAYER 

 
 For the forgoing reasons, Defendant prays that it grant summary judgment and dismiss 

Plaintiff’s disability claim.  

Respectfully Submitted, 
 

GREG ABBOTT 
Attorney General of Texas 

 
DANIEL T. HODGE 
First Assistant Attorney General 

 
BILL COBB 
Deputy Attorney General for Civil Litigation 

 
DAVID C. MATTAX 
Director of Defense Litigation 
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JAMES “BEAU” ECCLES 
General Litigation Division Chief 

 
/s/ Madeleine Connor 
MADELEINE CONNOR 
Texas State Bar No. 24031897 
Assistant Attorney General 
General Litigation Division 
P. O. Box 12548, Capitol Station 
Austin, Texas 78711 
Phone No. (512) 463-2120 
Fax No. (512) 320-0667 

       
ATTORNEYS FOR DEFENDANT TEXAS DEPARTMENT 
OF FAMILY AND PROTECTIVE SERVICES 

 
CERTIFICATE OF SERVICE 

 

I hereby certify that a true and correct copy of the foregoing document has been sent via 
certified mail return receipt requested on this the 30th day of November, 2012, to:  

Colin Walsh 
LAW OFFICE OF ROB WILEY, P.C. 
1825 Market Center Blvd., Suite 385 
Dallas, TX  75207 
214-528-6511 (FAX) 
phone (915) 541-1000 
 

/s/ Madeleine Connor 
MADELEINE CONNOR 
Assistant Attorney General 










































































































































































































































































