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CAUSE NO. DC-11-13467

CARLOTTA HOWARD § IN THE DISTRICT COURT
Plaintiff, §
§
V. § 160th JUDICIAL DISTRICT
§
STATE OF TEXAS, TEXAS §
DEPARTMENT OF FAMILY AND §
PROTECTIVE SERVICES §
Defendant. § DALLAS COUNTY, TEXAS

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT
TO THE HONORABLE DISTRICT JUDGE JIM JORDAN:

Defendant Texas Department of Family and Protective Services (“DFPS”) files this its
Motion for Summary Judgment requesting dismissal in its favor as a matter of law. In support,
Defendant would show the Court as follows: 1.

SUMMARY OF ARGUMENT

Plaintiff sues for disability discrimination under the Texas Labor Code, alleging that she
was terminated on account of DFPS’s failure to accommodate an alleged disability. Plaintiff’s
disability claim should be dismissed because she has failed to produce facts in discovery to
support her disability claim as a matter of law. Specifically, Plaintiff cannot make out a prima
facie case for failure to accommodate a disability because she produced no evidence that she
requested a “reasonable accommodation” or that she was “disabled” as those terms are defined

by law. And, the sole accommodation requested would have placed an undue burden on DFPS.

II.
SUMMARY JUDGMENT EVIDENCE
Exhibit A Deposition of Plaintiff Carlotta Howard
Exhibit B Deposition of Monica McFarland



Exhibit C Deposition of Nicole Ogle

Exhibit D Memorandum from Nicole Ogle Recommending Termination of Plaintiff
Exhibit E Emails between Larry Barnes and Nicole Ogle
Exhibit F Notice and Termination Letters from Lisa Black to Plaintiff
Exhibit G Deposition of Lisa Black
Exhibit H Texas Worker’s Compensation Status Report, dated October 9, 2009
Exhibit [ Official Charge of Discrimination
Exhibit J Email from Ami Labercque regarding Plaintiff’s election of sick leave and
Form
Exhibit K Exam Notes date June 10, 2009
I11.
STATEMENT OF FACTS

Plaintiff worked at DFPS as a “Human Services Technician.”' The position primarily
entails transporting people and items for the agency. Ex. A at 49, 68:21-25; Ex. C at 8-9; Ex. G
at 76. Generally, an HST will also perform clerical and casework, including typing, faxing, and
supervising visits between children and families. Ex. G at 76-77.

On December 16, 2008, a little more than two years into her employ, Plaintiff was
involved in a work-related car crash. Plaintiff was taken to a hospital due to the injuries she
received in the accident. Ex. A at 42-43. Plaintiff was released six hours later. /d.

Plaintiff sought and received worker’s compensation benefits due to the car accident.’
The first day that Plaintiff was absent from work due to the accident was December 17, 2008.

At the time of the accident, Plaintiff’s immediate supervisor was Monica McFarland. Ex.

A at 68:11-14. Ms. McFarland testified that in the timeframe of the accident, there was an

" The position is also referred to as a “case aide” in some testimony. See, e.g., Ex. B at 10, and Ex. G at 76.
2 Plaintiff testified that she received worker’s compensation benefits until April 2011. See Ex. A at 148.



agency-wide reorganization, and Plaintiff was reassigned to another Unit and another supervisor,
Ms. Nicole Ogle. Ex. B at 13, 17:5-20. The re-organization was completed by January 2009,
and Ms. McFarland expressly notified Plaintiff of the transfer. Ex. B at 19:17-20. During this
time, Ms. McFarland also told Ms. Ogle about Plaintiff’s car wreck and Plaintiff’s transfer. Ex.
B at 19-20.

Ms. McFarland testified that she visited Plaintiff in the hospital and spoke with her
several times by phone after the accident, but that Plaintiff never requested a “reasonable
accommodation” from Ms. McFarland. Ms. McFarland played no role in terminating Plaintiff’s
employ. See Ex. B at 16:25 —17:2.

Before the time of the accident and until early February 2009, Ms. Ogle was on maternity
leave. Ex. C at 20:10, 26. Ms. Ogle testified that Plaintiff was transferred to Ms. Ogle’s Unit in
mid-December 2008. Ex. C at 10:6-8. When Ms. Ogle returned from maternity leave in
February, she was made aware that Plaintiff was still on workmen’s compensation leave due to
the car accident in December 2008. Ex. C at 20-21; Ex. D at 115.

Learning that Plaintiff had not returned to work by February 2009, Ms. Ogle contacted
Plaintiff by phone for an update on her status. Ex. D at 115. Plaintiff told Ms. Ogle that Plaintiff
“did not know how long she was expected to be out and that [her] doctor would be making all
those decisions.” Id.; Ex. A at 82:19-22. After this conversation, Plaintiff provided Ms. Ogle
with a status report, noting that Plaintiff’s condition would continue until April 2008 [sic]. See
Ex.Dat 117.

Accordingly, in April 2009, Ms. Ogle contacted Plaintiff again by phone to inquire of her
status. Id. at 115. Plaintiff indicated that she would not be able to return work due to pain in her

back. Id. Plaintiff further authorized Ms. Ogle to contact her doctor directly, and a fax was sent



to Ms. Ogle the same day, stating that Plaintiff was “unable to return to work until further
notice” and that a follow-up appointment had been scheduled for May 2009. See id. at 115, 118.

Accordingly, in May 2009, Ms. Ogle again attempted to contact Plaintiff’s doctor for her
return-to-work status, but the call was not returned. Ex. D. So, Ms. Ogle contacted Plaintiff by
telephone again to determine her return-to-work status, and Plaintiff responded that she now had
blurred vision and continued pain in her back. Id. at 115.

Ms. Ogle again contacted Plaintiff in July 2009, and Plaintiff became argumentative,
stating that “she would not be returning to work at this time and would not be making the
decision to do so.” Id.; see also, Ex. A at 102 (Plaintiff admitting that she became “testy” with
Ms. Ogle); see also, Ex. A at 100-101.

Ms. Ogle wrote in a memo dated September 9, 2009, recommending Plaintiff’s
termination, that a letter from DARS had been received in April (dated January 26, 2009)
regarding the need for “visual accommodations” for Plaintiff. See Ex. D; Ex. A at 116:18-20.
Although Ms. Ogle could not remember seeing the document nearly three years later in her
deposition, see ex. D. at 119, Ms. Ogle nevertheless testified that she was contacted by DARS by
email in regards to Plaintiff’s “blurry vision.” See Ex. E.

Having heard nothing from Plaintiff since July 2009, Ms. Ogle again attempted to obtain
records directly from Plaintiff’s physician in November 2009, but the request was apparently
ignored. See Ex. D at 116; Ex. A at 91. Ms. Ogle further noted in her memo that her efforts to
obtain documentation and Plaintiff’s status were ongoing. See Ex. D.

Ms. Ogle also stated in her memo that, due to the trifecta of confusion relating to the

reorganization, the car accident, and Ms. Ogle’s maternity leave, Plaintiff had not been placed on



FMLA leave until April 20, 2009, which exhausted on July 25, 2009. 3 Id; Ex. C at 32:12-15;
Ex. E.

Ms. Ogle summarized that she made the recommendation to terminate Plaintiff because
of her “inability to provide us with any further information on when she was going to be
returning to work and had run out her FMLA.” Ex. D; Ex. C at 54 at 14-17. Also central to Ms.
Ogle’s reasons for requesting termination is that Plaintiff never initiated any efforts to inform
Ms. Ogle of Plaintiff’s health or her return-to-work status. Ex. D. Ms. Ogle had held the
position open for Plaintiff for more than ten months, despite the repeated request for the status of
her condition. Ms. Ogle wanted to fill the vacancy in her unit, as it was negatively impacting the
workload. Ex. D. Plaintiff confirmed that she told Ms. Ogle to do whatever she had to do. See
id.; Ex. A at 88.

Ms. Ogle’s involvement in the termination of Plaintiff’s employ ended with the
submission of the memo to her direct supervisors. Ex. D. at 116. Ms. Ogle was not part of the
committee who determined whether to terminate Plaintiff’s employment. Ex. E; Ex. C at 29:
14-17, 30:8-10, 31-32; Ex. G at 10:17-24. Ms. Ogle testified that Plaintiff never requested a
“reasonable accommodation” from Ms. Ogle, either verbally or in writing. See Ex. C at 11:25 —
12:2, 13:1-3, 38:10-21. Plaintiff testified that she verbally requested “light duty” from Ms. Ogle
as a reasonable accommodation. See Ex. A at 59-60, 173.

Ms. Ogle’s recommendation to terminate Plaintiff was approved by her direct

supervisors,” and then forwarded to Lisa Black, DFPS’s Regional Director, who ultimately had

> Ms. Ogle learned some time in April 2009, that somehow, Plaintiff was not placed on FMLA leave after the
accident. Accordingly, Plaintiff was off work from Dec. 17, 2008, until April when she was placed on FMLA leave.
As a result, Plaintiff was actually afforded more than twice the amount of “protected” leave provided under the
FMLA. See Ex. C at 20-22; Ex. G at 75-76; see also, Ex. A at 79:16-25.

* The signatures of Ms. Ogle’s supervisors indicate that they were in concurrence with the recommendation to
terminate. See Ex. G at 33:5-8.



the power and made the decision to terminate Plaintiff. Ex. E; Ex. G at 5:11-12, 10:17-24.

Ms. Black testified that, pursuant to agency policy, Plaintiff was notified of the intention
to terminate her employment, and Plaintiff was given the opportunity to respond in one of three
ways. Ex. G at 13:5-9 and Ex. F. Plaintiff chose to meet with Ms. Black in person. The meeting
took place on September 28, 2009. See Ex. F. Plaintiff indicated that she would be unable to
return to work and that she would provide Ms. Black with a work release from her doctor. Id.
The document Plaintiff subsequently presented indicated that she could return to work part-time
(four hours per day only) on October 12, 2009, but there was no timeframe on the proposed
restriction. See Ex. H; Ex. A at 110-111. In the memo terminating Plaintiff, Ms. Black noted
that the document from Plaintiff’s doctor did not release Plaintiff to work full-time, and that
Plaintiff had insufficient accrued leave to compensate for the part-time restriction. See Ex. F.

Ms. Black testified that Plaintiff was terminated because she had not submitted adequate
information to her supervisor regarding her return-to-work status, and she had exhausted her
FMLA and leave balances. See Ex. G at 42 — 43; Ex. A at 65-66; Ex. J. Ms. Black further
testified that Plaintiff never requested a “reasonable accommodation.” Specifically, Ms. Black
testified that, when she met with Plaintiff on September 28th, Plaintiff did not request an
accommodation; rather, Plaintiff admitted that she was able to work, but that she needed the
extra time to wean herself from the medications she had been taking. See Ex. A at 85:21-24,
110-; Ex. G. at 71-72.

Plaintiff testified that she asked Ms. Black “to work with her” and use her accrued annual
leave to compensate for the remaining four hours per day that she was not authorized to perform
by her doctor. See Ex. A at 56-57. Plaintiff testified that she asked Lisa Black to be

accommodated by awarding her with a secretarial job, “until [she] could get it together.” See Ex.



Aat 72, 173-175.

Shortly after receiving the termination letter from Ms. Black, Plaintiff filed an official
charge of discrimination with the EEOC, alleging that DFPS failed to accommodate an alleged
disability relating to the car accident by allowing her to work part-time, and that she was
therefore terminated. See Ex. L.

Plaintiff testified the injuries that she suffered in the car accident form the sole basis of
her failure-to-accommodate discrimination claim. See Ex. A at 7, 29-32; 39-40. That is,
Plaintiff specifically denied that the alleged failure to accommodate a disability was related to a
pre-existing medical condition regarding her eye.

Iv.
ARGUMENT AND AUTHORITY

Plaintiff did not exhaust a disparate treatment claim. See Ex. I.  Rather, Plaintift’s
charge only exhausts a claim for failure to make an accommodation to work part time. See id.

To establish a failure-to-accommodate disability claim under the Texas Labor Code,
Plaintiff must make out a prima facie case that: (1) she is an individual who has a disability
within the meaning of the TCHRA; (2) DFPS had notice of her disability; (3) with reasonable
accommodations she could perform the essential functions of the position; and (4) DFPS refused
to make such accommodations. See Davis v. City of Grapevine, 188 S.W.3d 748, 758 (Tex.
App.—Fort Worth 2006, pet. denied).

To satisfy her requirement that she was disabled within the meaning of the TCHRA,
Plaintiff has the burden show that she had a “disability” during the timeframe in question—
September/October 2009. Id. Failure to establish an actual, perceived, or record of disability is

fatal to a plaintiff’s case. Id.



The TCHRA defines a “disability” as: (1) a mental or physical impairment that
substantially limits at least one major life activity of that individual, (2) a record of such
impairment, or (3) being regarded as having such an impairment. Tex. Lab. Code § 21.002(6).

Plaintiff has not produced competent summary judgment evidence to make out a prima
facie case that she was a qualified individual with a disability. See Blanks v. Southwestern Bell
Communs., Inc., 310 F.3d 398, 402 (5th Cir. 2002).

Physical Impairment

Plaintiff testified that her physical impairment is limited to the injuries she received in the
December 16, 2008, car accident. However, she offers no evidence to show that she was unable
to perform a major life activity that the average person in the general population can perform; or
that her condition “significantly restricted as to the condition, manner or duration under which
[she could perform] a particular major life activity as compared to the condition, manner, or
duration under which the average person in the general population [could] perform that same
major life activity.” Specifically, Plaintiff did not produce facts that in September/October of
2009, she lacked the ability to do her assigned full-time job duties, or to function in her day-to-
day life. See Talk v. Delta Airlines, Inc., 165 F.3d 1021, 1025 (5th Cir. 1999) (concluding that
allegations that claimant walked with a limp and moved at a slower pace than other individuals,
did not rise to the level of “substantial impairment” required by the ADA and TCHRA). Rather,
Plaintiff admits that she was significantly better by April 2009, and that she drove herself to

classes and doctors’ appointments, rode the bus, and took the train. See Ex. A at 83, 85, 108. In

> See, e.g., 29 C.F.R. § 1630.2(j)(1). In its regulations to enforce the ADA, the Equal Employment
Opportunity Commission (EEOC) defines the term “substantially limits” to mean: (i) Unable to perform a
major life activity that the average person in the general population can perform; or, (ii) Significantly
restricted as to the condition, manner or duration under which an individual can perform a particular
major life activity as compared to the condition, manner, or duration under which the average person in
the general population can perform that same major life activity.



fact, her own treating physician indicated that she had full range of motion by June 2009. Ex. A
at 128-129; Ex. K (“Range of motion is essentially normal.”). Further, Plaintiff admitted that the
only reason she needed a part-time work day was so that she could wean herself from her muscle
relaxers. See Ex. A at 111, 189. These facts, and others, contravene a physical impairment as a
matter of law. See Pryor v. Trane Co., 138 F.3d 1024, 1026 (5th Cir. 1998) (“Temporary, non-
chronic impairments of short duration, with little or no longer term or permanent impact, are
usually not disabilities.”); Dupre v. Charter Behavioral Health Sys. of Lafayette, Inc., 242 F.3d
610, 614 (5th Cir. 2001) (not all impairments are serious enough to be considered disabilities).
In sum, Plaintiff offers no summary judgment evidence that her December 2008 injuries
constituted a substantial limitation of a major life activity by September/October 2009. See Little
v. Tex. Dep’t of Crim. Justice, 148 S.W.3d 374, 383 (Tex. 2004).® Nor has she otherwise
developed the summary judgment record to show how any of her major life activities were
impaired in September/October 2009. Blanks v. Southwestern Bell Communs., Inc., 310 F.3d at
402 (dismissal of disability claim on summary judgment affirmed for failure to produce evidence
that HIV status substantially impaired a major life activity). The only evidence offered by
Plaintiff to remotely satisfy this burden is her own self-serving testimony stating that her injuries
were “permanent.” Ex. A at 78:5; Taylor v. Principal Fin. Group, 93 F.3d 155, 164 (5th Cir.
1996). Accordingly, Plaintiff has failed to raise a genuine issue of material fact suggesting that
she is qualified as disabled under the TCHRA, and thus, her disability claim must be dismissed.

Tex. R. Civ. P. 166a(i).

% Citing to CFR 29 C.F.R. § 1630.2, “Major Life Activities means functions such as caring for oneself,
performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.”



Record of Impairment

Plaintiff’s disability claim fails also because she has offered no summary judgment
evidence that there is “a record of substantial impairment of a major life activity.” To prevail
under such a theory, a claimant must show that she has a history of, or has been classified as
having, a mental or physical impairment that substantially limits a major life activity. Kiser v.
Original, Inc., 32 S.W.3d 449, 453 (Tex. App.—Houston [14th Dist.] 2000, no pet.). The EEOC
has described the type of records contemplated under the ADA as being like, but not limited to
educational, medical, or employment records. Morrison v. Pinkerton Inc., 7 S.W.3d 851, 857
(Tex. App. —Houston [Ist Dist.] 1999, no pet.). Plaintiff offered no such evidence in discovery,
or otherwise, she has failed to develop the record to show she had a record of impairment
relating to the December 2008 car accident. Tex. R. Civ. P. 166a(i).

Plaintiff produced no evidence in discovery that she could not return full-time and
perform the essential functions of her job in September/October 2009. The only information
provided to DFPS were doctor’s notes stating that Plaintiff could return to work for four hours
per day, and there was no indication as to why this unreasonable restriction was necessary or
how long it would continue. See Ex. K; Ex. A at 191 (Plaintiff admitting that there is no
timeframe on the restriction in her doctor’s note, but testifying that he “verbally” told her that
she would only need to work part-time for three weeks). Furthermore, none of the documents
presented to Ms. Ogle would establish a record of disability. See Ex. D at 118-119. This
evidence is insufficient as a matter of law to show that Plaintiff had a history of, or had been
classified as having, a mental or physical impairment that substantially limited a major life
activity. See Kiser v. Original, Inc., 32 S.W.3d at 453. Plaintiff’s disability claim should be

dismissed. Tex. R. Civ. P. 166a(c).
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Regarded as Having an Impairment

Plaintiff also fails in her burden to produce evidence that DFPS regarded her as impaired.
An individual may qualify for protection under the TCHRA if she is “regarded as” disabled by
his or her employer. Blanks, 310 F.3d at 402. An employee may be “regarded as” disabled if
she “has an impairment which is not substantially limiting but which the employer perceives as
constituting a substantially limiting impairment.” Morrison, 7 S.W.3d at 857. Simple awareness
of an impairment is insufficient to prove the employer regarded the employee as disabled.
E.E.O.C. v. Exxon Corp., 124 F. Supp. 2d 987, 998 (N.D. Tex. 2000).

Plaintiff failed to produce sufficient evidence to allow a reasonable trier of fact to
conclude that she may have been “regarded as” disabled by Ms. Black and Ms. Ogle. See
Exhibit G at 30-31; Ex. A at 65:24 (“I never even met Nicole.”). Plaintiff’s disability claim fails,
therefore, because she has not produced any competent summary judgment evidence to show that
DFPS regarded her as having an impairment. See Bridges v. Bossier, 92 F.3d at 332-34.

Because Plaintiff has failed to make a threshold showing that she had a disability in
September/October 2009, that she had a record of disability, or that she was regarded as disabled,
Plaintiff’s disability claim must be dismissed. Morrison v. Pinkerton Inc., 7 S.W.3d at 858
(affirming no-evidence summary judgment for failure to satisfy the elements of a disability
claim).

Failure to Accommodate a Disability

In the light most favorable to her, the only accommodations Plaintiff requested were

verbally conveyed to Ms. Ogle for “light duty” at an unspecified time, and to Ms. Black to work

part-time.
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Again, in order to establish a failure-to-accommodate disability claim under the Texas
Labor Code, Plaintiff must make out a prima facie case that: (1) she is an individual who has a
disability within the meaning of the TCHRA; (2) DFPS had notice of her disability; (3) with
reasonable accommodations she could perform the essential functions of the position; and (4)
DFPS refused to make such accommodations. Davis v. City of Grapevine, 188 S.W.3d at 758.

First, as shown above, Plaintiff can provide no evidence that she is “disabled” as
contemplated by the TCHRA. Second, the evidence conclusively shows that none of Plaintiff’s
supervisors had information that would put them on notice that she was disabled in
September/October 2009. See Taylor v. Principal Fin. Group, 93 F.3d at 164 (the evidence does
not show that Taylor ever told Matthews that he suffered a limitation as a result of his alleged
impairment); see Exs. D & F.

Third, as a matter of law, DFPS had no duty to provide Plaintiff with a part-time job.
The HST position is a full-time position, and there is no other unit in the region that operates
with a part-time HST. Ex. G at 77:19-25. More importantly, there was no indication when the
part-time situation would end, and Plaintiff had already exhausted all of her FMLA and accrued
sick-leave balances. (In addition, due to the fact that Plaintiff was not promptly designated as
utilizing FMLA leave, she was essentially credited with four extra months of protected leave
from the time of the accident until April 2009). And, at the time Plaintiff met with Lisa Black,
Plaintiff was still receiving worker’s compensation benefits, so it was not possible to utilize the
72 hours of accrued vacation leave as an “accommodation” in any event. Ex. G at 22:25 — 23:3;
Ex. E; Ex. J; see also, Tex. Lab. Code § Sec. 501.044 (Effect of Sick Leave; Annual Leave):

(a) An employee may elect to use accrued sick leave before receiving income
benefits. If an employee elects to use sick leave, the employee is not entitled to income

benefits under this chapter until the employee has exhausted the employee’s accrued sick
leave.

12



(b) An employee may elect to use all or any number of weeks of accrued annual
leave after the employee's accrued sick leave is exhausted. If an employee elects to use
annual leave, the employee is not entitled to income benefits under this chapter until the
elected number of weeks of leave have been exhausted.

Pursuant to Plaintiff’s election under subsection (a), Plaintiff had already received
indemnity benefits, which prevented her from changing her election. Therefore, as a matter of
law, Ms. Black was not able to allow Plaintiff to use her remaining vacation leave, even if Ms.
Black found that Plaintiff could indeed perform the essential functions of her job. See id.

With respect to the Third prong, some courts have determined that a plaintiff’s burden in
a cause of action alleging failure to accommodate, is to show that she is “otherwise qualified” for
the position from which she was excluded. She may show this qualification in one of two ways:
(a) by proving that she can perform all essential job functions without modifications or
accommodations, or (b) that some reasonable accommodation by the employer would enable her
to perform the job. See Austin State Hosp. v. Kitchen, 903 S.W.2d 83, 91 (Tex. App.—Austin
1995, no writ).

(a) It should be undisputed that Plaintiff could not perform all the essential functions of

the HST position with or without modifications or accommodations because she did
not provide DFPS supervisors with a work-release allowing her to perform the
essential functions of the position, which is full-time, and involves transporting
children 75% of the time. Furthermore, after acquired evidence shows that Plaintiff
was on a daily regimen of strong muscle relaxers, pain- and anti-anxiety medications,
most of which she admitted to using up to and during her deposition in this case
(August 1, 2012) (Klonopin & Soma). Ex. A at 6-8. Even Plaintiff readily admits

that she could not safely transport children while on the medications. Ex. A at 103. It

is only a small step to conclude therefore, that Plaintiff, who claimed in October 2009

13



that she could taper off her medications in three weeks’ time, could not perform the
collateral functions of supporting investigators and caseworkers in protecting children
from abuse and neglect, even if she had been relieved of the driving duties. See also
Tex. Lab. Code § 21.105 (excluding discrimination based on a disability of a physical
or mental condition that impairs an individual’s ability to reasonably perform a job).
(b) There should also be little dispute that an employer would not be required to find or
create a position for a person whose job function was to support other workers in a
small unit of five to seven workers charged with investigating child abuse and/or
neglect. See Ex. B at 6-7; Ex. C at 8-9. The evidence in the light most favorable to
Plaintiff shows that there was only one other employee, “Stephanie,” an investigator,
who was allowed to work part-time after she was injured in a car wreck. See Ex. B at
36. However, the arrangement did not work out, and “Stephanie” promptly resigned
after it became evident that she could not perform the functions on a part-time basis.
See also, Ex. G at 77-78 (explaining that the way the Legislature allocates positions
within DFPS essentially eliminating part-time employment within DFPS); cf. Jenkins
v. Guardian Indus. Corp., 16 S.W.3d 431, 440 (Tex. App.—Waco 2000, pet. denied).
Child protection and supervision in a small unit is not like working in a large
privately-owned global industrial glass factory with hundreds of thousands of local
jobs that could be performed part-time. See id. Therefore, Guardian is
distinguishable.
Although Plaintiff did not exhaust a request for “light duty,” there is no requirement
under the Labor Code or the ADA to create a position as an accommodation. See Davis v. City

of Grapevine, 188 S.W.3d at 758 (concluding that under Burch v. City of Nacogdoches, 174 F.3d
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615, 621 (5th Cir. 1999) there is no duty on the employer to offer “light duty” as a reasonable
accommodation); see Burch, 174 F.3d at 621 (the ADA does not require an employer to relieve
an employee of any essential functions of his or her job, modify those duties, reassign existing
employees to perform those jobs, or hire new employees to do so). Nevertheless, this Court
lacks jurisdiction to hear an unexhausted claim against a governmental entity such as DFPS. See
Prairie View A & M Univ. v. Chatha, No. 10-0353, 2012 Tex. LEXIS 723, 2012 WL 3800321, at
*8-10 (Tex. Aug. 31, 2012); Tex. Gov’t Code § 311.034 (“Statutory prerequisites to a suit,
including the provision of notice, are jurisdictional requirements in all suits against a
governmental entity”).

In sum, Plaintiff cannot show, as she is required to do as part of her prima facie case, that
an accommodation of her alleged disability exists and that such accommodation is reasonable.
Riel v. Elec. Data Sys. Corp., 99 F.3d 678, 683 (5th Cir. 1996). Plaintiff fails in her burdens and
her case must be dismissed. LeBlanc v. Lamar State College, 232 S.W.3d 294, 301 (Tex. App.—
Beaumont 2007, no pet.).

Affirmative Defense of Business Necessity

In the event that this Court concludes that Plaintiff was a qualified individual with a
disability, who could perform the essential functions of her job, DFPS has met its summary
judgment burden in showing that, regardless of whether Plaintiff was disabled or entitled to a
reasonable accommodation of part-time work for an unspecified length of time, the decision to
terminate her employment was a business necessity.

Chapter 21 of the Texas Labor Code mandates that it is an unlawful employment practice

for an employer to fail to make a reasonable accommodation, unless the employer “demonstrates
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b

that the accommodation would impose an undue hardship on the operation of the business. . . .’
Tex. Lab. Code § 21.128(a).

It should be beyond dispute that DFPS is charged with the enormous and critically
important task of protecting children. And, it is common knowledge that the resources to carry
out this important mandate are limited. Nevertheless, DFPS held Plaintiff’s job open for her for
10 months, all the while requesting work releases from her physicians. Plaintiff’s ten-month
absence placed an undue burden on Ms. Ogle’s small unit of five child abuse investigators and
support staff of one. Ex. C at 32:10-18, 27; Ex. G at 31; Ex. D; Davis v. City of Grapevine, 188
S.W.3d at 758. DFPS honored all of Plaintiff’s entitlements under the FMLA and Worker’s
Compensation statutes. It is plain that DFPS simply could not form a reasonable expectation that
Plaintiff would return to work and capably handle her job duties, even if the request for part-time
was approved.

V.
PRAYER

For the forgoing reasons, Defendant prays that it grant summary judgment and dismiss

Plaintiff’s disability claim.

Respectfully Submitted,

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

BILL COBB
Deputy Attorney General for Civil Litigation

DAVID C. MATTAX
Director of Defense Litigation
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ORAL AND VIDEOTAPED DEPOSITION OF CARLOTTA HOWARD

Page 5 Page 7
1 P k OCEEDINGS 1 Q. Any kind of medication today.
2 THE VIDEOGRAPHER: We're on record at 2 I'm on my regular medication.
3 9:36 a.m., August 1lst, 2012, start of DVD number 1. 3 okay. what is your regular medication?
4 You may swear in the witness. 4 MR. WALSH: ' You can answer,
5 THE REPORTER: Are there any agreements 5 A. (BY MR. WALSH) oOkay. My regular medication
6 for the record, first? 6 would be Clonazepam, I use as a regimen three times a
7 MS. CONNOR: No. Just by the Rules. 7 day, and Indomethacin twice a day, and I use a Zantac
8 MR. WALSH: Yeah. 8 once a day -- Zantac -- and some other medicine, I don't
9 CARLOTTA HOWARD, 9 know the name of it.
10 having been first duly -sworn, testified as follows: 10 - Q. And what are these.medications*for;'the
11 EXAMINATION 11 Clonazepam, is that what you're saying?
12 BY MS. CONNOR: 12 A. I have trigeminal nerve that they treat.
13 Q. Hi, Ms. Howard. My name is Madeleine 13 Q. And what does that mean?
14 Connor, I'm the -- an assistant attorney general 14 A. It's a nerve that it is loose in my right
15 representing the Department of Protective and Family 15 ~ orbital, that they can't correct.
16 Services where you used to work. And we're here because 16 Your right what?
17 of the Tawsuit that you filed. 1Is that correct? 1Is 17 A. orbital. My right eye, orbital area.
18 that your understanding? 18 Q. okay.
19 A. Yes, 19 A. Yes.
20 Q. okay. Have you ever been deposed before? 20 Q. And so is the -- what is the trigeminal
21 Have you ever given your deposition like the sworn 21 nerve and this Clonazepam -- what is your understanding
22 testimony out of court? Have you ever done this before? 22 that that does for that disorder?
23 A. No, ma'am. 23 A. It's supposed to help settle the nerve in my
24 Q. oOkay. Have you ever filed any other 24 face.
25 Jawsuits before? 25 Q. oOkay. Endometria (sic)?
. Page 6 - 7 o , Page 8
1 A. No, ma'am. 1 A. That's a pain medication.
2 Q. okay. So you understand that this is sworn 2 Q. And that's a pain medication.
3 testimony and everything that you say today can be used 3 A, Uh-huh. ’ )
4 in the court and presented to the jury? 4 Q. what do you take that for?
5 A. Yes. 5 A. The same thing.
6 Q. Do understand that? 6 Q. For your eye --
7 A. Yes. 7 A. Uh~huh.
8 Q. okay. Wwhen I ask you a question -- you Took 8 Q. -- and face?
9 Tike you're doing really well, you're waiting for me to 9 A. Uh-huh,
10 finish. And before you respond, just let me finish my 10 Q. And so you have pain because of that and yo
11 question and then that way it's easier for the court 11 take that daily?
12 reporter to take everything down. 12 A, Uh-huh, yes.
13 A. Yes. 13 Q. And you said -- you didn't give me how many
14 Q. okay. You can take a break if you need to, 14 times a day.
15 just as long as there's not a question pending. Like, 15 A. The Indomethacin?
16 if T ask you a question, you know, go ahead and answer 16 Q. Yes.
17 that question before you can take a break. But we're. 17 A. Twice a day.
18 not going to chain you to your chair until it's over; if 18 Q. Do you know the milligram?
19 you need to use the restroom or something, just Tet us 19 A. 735-milligram Indomethacin,
20 know. 20 Q. And the Clonazepam, is that like also a pai
21 A. (witness nods head.) 21 med?
22 Q. okay? Are you on any medication today? 22 A. It can be for nerve and they said it could
23 A. Medication. Like regular regimen 23 help out with the pain. 400 milligrams.
24 medication, pain medication, or just my regular 24 Q. 400 milligrams?
25 medication? 25 A. Uh-huh.
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ORAL AND VIDEOTAPED DEPOSITION OF CARLOTTA HOWARD

Page 9 Page 11
1 Q. And zantac? ’ 1 A. My depression is my pain management doctor,
2 It's a pill to keep my stomach from being 2 which is Dr. -- Dr. van wright.
3 upset. ' 3 Q. Can you spell that?
4 Q. okay. And you take that once a day? 4 A, It's -- let me look.
5 Uh-huh. 5 (Hands card to Ms. Connor.)
6 And does the same doctor prescribe all of 6 A. They treat me for my depression.
7 those daily medications for you? 7 Q. (BY MS. CONNOR) Okay. And how many times
8 A, Yes, uh-huh. 8 week do you see or a month do you see Dr. van Wright?
9 Q. And which doctor is that? 9 A. I see him -- it's down to every six weeks.
—-10 —- A. -~ Dr.-Herzog.- — - 10 Q.- I'm sorry. -Can you say that again?
11 Q. okay. Do you know how to spell that? 11 A. It's down to every six weeks now, about onc
12 A, H-e -- H-e-r-z-o-d (sic). 12 a month or six weeks.
13 Q. And how Tong have you being seeing 13 Q. once a month?
14 Dr. Herzog for this? 14 A. Uh-huh.
15 A. Maybe for about -- I think about -- I 15 Q. How Tong have you been seeing Dr. wright --
16 believe it's a Tittle over a year or maybe a year and a 16 van wright, sorry,
17 half. 17 A. I've been seeing him since 2009 -- 2009.
18 Q. okay. So you started taking these meds 18 Q. Do you remember what month?
19 after you left your job at cPs? 19 A. No.
20 A. The -- it's broken down. That particular -- 20 Q. Have you seen any other doctors for
21 they didn't all start at the same time. Now, the 21 depression or pain?
22 Clonazepam, after I Teft cPS, I was taking that. I 22 A. For depression, I've seen about -- what do
23 started taking that about a -- maybe -~ maybe a year 23 you call it? Biofeedback doctor for depression and
24 ago. And the Indomethacin, I took that before I Tleft my 24 pain. I've seen a worker comp psychiatrist, and I've
25 job. I had medication before I left my job, but most of 25 seen two other psychiatrists; I don't have the
Page 10 Page 12
1 them -- that and another medication that I'm taking now, 1 information.
2 two new medication, the one that I don't know the name 2 Q. oOkay. But for right now, you've only seen
3 of. 3 pr. van wWright for pain or depression?
4 Q. okay. So you are on two other medications 4 A. For depression. I see him for depression.
5 today that you don't know the name of; qis that what 5 Texas Neurology for pain. They treat me for my
6 you're saying? 6 depression. Texas Neurologists treat me for my pain., I
7 A. th-huh, yes. 7 mean Texas -- yeah, they treat me for my pain,
8 Q. okay. And who prescribes those medications 8 because -- it's vice versa.
9 for you? 9 Q. okay. So who do you see at Texas Neurology?
10 A. ‘It would be the pain management clinic. 10 A. Dr. Herzog -- H-e-r-z-o-d (sic).
11 It's for depression. 11 Q. How long have you being see Dr. Herzog? T
12 . Q. Pain management and depressioq? 12 may have already asked you that.
13 A. vh-huh, it's for depression. 13 A, Dr. Herzog, I think since 2009.
14 Q. And you don't know the name -- 14 Q. Do you know what month?
15 A. No. 15 A. No, ma'am.
16 Q. ~~ of the -- 16 (Hands card back to witness.)
17 A. No. 17 THE WITNESS: Thank you.
18 Q. could you find out today? ©Do you think your 18 Q. (BY MS, CONNOR) - With respect to these
19 husband knows the name of the medications? 19 medications, are you claiming in your lawsuit that this
20 A. No, he don't. 20 is part of your lawsuit -- this pain and depression, is
21 Q. okay. Do you have them 1in your purse? 21 this part of your damages?
22 A. I don't have them in my purse, no. 22 A, with respect to my eye or with respect to my
23 Q. And it's for.pain and depression? 23 depression?
24 A. Uh-huh. 24 Q. Either/or.
25 Q. And which doctors prescribe those for you? 25 A. The depression is part of my Tosses because
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ORAL AND VIDEOTAPED DEPOSITION OF CARLOTTA HOWARD

Page 13 Page 15
1 ever since they fired me, I went into a great 1 seven months.
2 depression, and I saw a Jot of psychiatrists because of 2 Q. From when to when?
3 that. And as far as my workers' comp case, I had to see 3 A. From -- I think my Tast visit was in
4 a psychiatrist. My workers' comp doctor had to send me 4 January, February, March -- I think it was April
5 to a psychiatry because of my depression, because they 5 of 2012, 1'm not for sure. But I think it was or
6 fired me because of my injuries. 6 November 2011, Let me see if I have her +information.
-7 Q. oOkay. with respect to the depression, just 7 THE WITNESS: Can I give them
8 so we're clear and so that I know everything that you're 8 Dr. Zegarelli? No? Do they need this, my workers' comg
9 claiming in your lawsuit, which doctor did you see for 9 doétor?
10 - the-depression? -— - - - 10- ) Al I don*t have that information.- But DARS
11 A. which doctor did I see for the depression? 11 prescribed psychiatry for my depression.
12 Q. Relating to your lawsuit. 12 Q. (BY MS. CONNOR) Do you remember Dr. Kight's
13 A. My workers' comp doctor which subscribed 13 first name?
14 Cymbalta to me, which I'm not on right now. My Cymbalta 14 A. Dr. Kight. No, the only thing I know 1is
15 increased from 20 milligrams to 60 milligrams because of 15 pr. Kight.
16 my depression. And he subscribed zoloft, which I'm no 16 Q. And how many times do you think you saw
17 Jonger taking because of my depression. He prescribed 17 Dr. Kight between November 2011 and April 20127
18 that; this is my workers' comp doctor at the time. 18 A. Maybe about eight times. And actually, they
19 Q. And his or her name? 19 are in the process of trying to give me a voucher to sec
20 His name 1is Dr. Zegarelli. 20 her again -- this is through the department of DARS.
21 So Dr. zegarelli you saw for depression and 21 Q. And you're seeing Dr. Kight for?
22 pain? 22 A. Depression.
23 Uh-huh. 23 Q. For depression. As it relates to the
24 Re1ating.to your lawsuit? 24 Jawsuit?
25 Yes. 25 A. Yes.
. o Page 14 . , Page 16
1 MR. WALSH: Objection, form. 1 Q. Anything else?
2 Q. (BY MS. CONNOR) Did you see any other 2 A. No.
3 doctors for your depression and pain as you allege 3 Q. Have you ever been treated for depression
4 arising from your Tawsuit? 4 before?
5 MR. WALSH: Objection, form. 5 A. No.
6 You cah answer. 6 Q Never in your life?
7 A. what was the question? 7 A. NO.
8 Q. (BY MS. CONNOR) Did you see any other 8 Q Have you ever seen any other psychiatrists?
9 doctors relating to your depression or your pain as it 9 MR. WALSH: Objection.
10 relates to your lawsuit? 10 Yes.
11 A. Like as a primary doctor or -- because in 11 Q. (BY MS. CONNOR) When was that?
12 workers® comp -- in the workers' comp network, we see a 12 ‘ MR. WALSH: I'm going to object. This
13 Jot of doctors. But I had one counselor who treated me 13 is privileged under patient-doctor privilege and mental
14 specifically for depression. I don't have her 14 health privilege.
15 information, but you can pull the workers' comp file and 15 MS. CONNOR: I'm asking her if she's
16 it will give you all of the information for my 16 seen a psychiatrist and what his name is. Are you gonna
17 depression. That s for my -~ depression is for my 17 still assert that objection?
18 workers' comp doctor, which was my counselor. And then, 18 MR. WALSH: You can answer, if you
19 they referred me to -- DARS also referred me to a 19 want.
20 psychiatrist. 20 A. Is this in relation to anything as far as my
21 Q. Do you remember his or her name? 21 function?
22 A. Her name Dr. Kight, K-i~t-e (sic), 22 Q. (BY MS. CONNOR) You -- I've asked you a
23 Dr. Kight, yes. 23 guestion. Have you seen any other psychiatrists, in
24 Q. And how Jong have you been seeing Dr. Kight? 24 addition to Dr. Kight, before or after this lawsuit was
25 A. T saw her for about maybe six mqnths or 25 filed?
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ORAL AND VIDEOTAPED DEPOSITION OF CARLOTTA HOWARD

Page 17 Page 19
1 A. No, no. After the lawsuit was filed, no. 1 A. As needed. 1It's Tike if you get a migraine
2 Q. or before? 2 headache and you take an aspirin or something like that,
3 A. Not in -- maybe not in 15 years, no. 3 so that's as needed. You know, if I get a spasm in my
4 Q. who else have you seen before that? 4 back, a muscle spasm, I take that medication. )
5 A. I -- it was military doctors. I don't 5 Q. Do you know the name of it? )
6 remember the name. 6 A. I think it's storm -- Soma, S-o-m-a. And
7 Q. okay.  And where was that? 7 then it's a -~
8 A. vandenberg Air Force Base. 8 (Phone buzzing.)
9 Q. Do you remember what year? 9 Q. (BY MS. CONNOR) Go ahead.
- 710 e A, Maybe '86. 10 - Al And then it's a--—it's a == he just
11 Q. And what did you go see this doctor for in 11 recently changed my prescription. I don't know the name
12 19867 12 of it. I don't have it with me.
13 A. For -- 13 Q. So in addition to this one PRN medication
14 MR. WALSH: Objection, pr“ivi'le_ged. 14 that you take as needed that you think is called Soma
15 MS. CONNOR: I'm asking her just the 15 for your spasms --
16 topic of what she went to see. We're entitled to know 16 A. Back spasms.
17 that. 17 Q. -- 1is there any other medication that you
18 MR. WALSH: I think that that's 18 take?
19 privileged as potential diagnosis. 19 A. No, that's it.
20 MS. CONNOR: So you're asking her not 20 Q. But you're not taking that today?
21 to answer? 21 A. No, no. It's as -- if I need 1it, no.
22 MR. WALSH: That's correct. 22 Q. when was the last time you needed it?
23 Q. (BY MS. CONNOR) well, we may come back to 23 A. Maybe about a month ago, maybe three weeks
24 that, but we will see about what we do about that. 24 ago.
25 Have you seen any other psychi- -- 25 » Q. That was the last time you took it?
o - o Page 18 o ) Page 20
1 psychologists for depression before or after your 1 A, vh-huh. Maybe about a month ago, yes.
2 Jawsuit has been filed, other than the ones that you've 2 Q. And for a spasm -- let's not talk over each
3 named, I believe? ) 3 other because she's got to --
4 A. No. Almost all Q'F them was after my 4 A. oh, I'm sorry.
5 accident and after the lawsuit was filed, after I got 5 Q. It's okay. .
6 fired from my job. 6 A. I didn't realize. I'm trying to think as
7 Q. So you can't recall any other mental health 7 you ask me the questions.
8 professionals that you have gone to be evaluated by 8 Yeah.
9 other than this 1986 vandenberg Air Force Base? 9 A. I'm sorry.
10 A. That's it. 10 Q. That's okay.
11 Q. okay. Are you sure about that? 11 A. Maybe about three weeks ago.
12 MR. WALSH: Objection. This is all 12 Q. Okay. And when you took that three weeks
13 privileged. 13 ago, why did you take that three weeks ago?
14 Q. (BY MS. CONNOR) What other medications are 14 A. I was having a muscle spasm in my back.
15 you on, besides these three that you've Tisted and the 15 Q. And what part of your back?
16 two new medications? 16 A. My Tower back.
17 THE WITNESS: I need to answer that? - 17 Q. And is that the injury that you claim was
18 MR. WALSH: You can answer. 18 during the car accident -- caused by the car accident or
19 A. Okay. I -- my workers' comp doctor, I have 19 was that something you had before?
20 PRN medication for my workers" comp doctor for muscle 20 A. That was my car accident.
21 spasm. 21 Q. Had you had any muscle spasms before the car
22 Q. what is PRN medication? 22 accident?
23 A. As needed. Medication as needed. 23 A. No. I was perfectly healthy.
24 Q. what does that mean? what does PRN 24 Q. . Did you have any --
25 medication mean? 25 A. Never had any back problem, never had any
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ORAL AND VIDEOTAPED DEPOSITION OF CARLOTTA HOWARD

Page 21 Page 23
1 muscle problem. As a matter of fact, I was going to the 1 MS. CONNOR: She's filed a Tawsuit
2 - gym Monday through Friday; nothing, nothing but my 2 claiming mental damages. This is definitely
3 trigeminal nerve. 3 discoverable.
4 Q. so in relation to your eye in your face, you 4 MR. WALSH: This is all privileged
5 didn't have any other problems? 5 information.
6 A. No, no problems, no. 6 MS. CONNOR: Okay. Wwell, we will just
7 Q. So is there somethfng that you believe might 7 call the court in a Tlittle bit, but we will just keep
8 have triggered this where you took the medication three 8 going for now.
9 weeks ago? 9 Q. (BY MS. CONNOR) Did you ever see any other
-10 - - -- A: - - what was the question?-— 10- doctors for any other mental health +issues?
11 Q. A triggering. 11 MR. WALSH: Objection, privileged.
12 A what made it trigger my muscle spasm? 12 MS. CONNOR: Are you telling her not to
13 Q Uh-huh. 13 answer?
14 A. They come unannounced. They4just come 14 MR. WALSH: 1I'm going to instruct her
15 unannounced. I mean, they just come unannounced. 15 not to answer.
16 Q. And before that, three weeks ago when you 16 (Phone ringing.)
17 took the Soma, when was the last time you took the 17 Q. (BY MS. CONNOR) Are you claiming mental
18 medication? 18 anguish damages in your Tawsuit?
19 A. soma? Three weeks ago. 19 A. From the time I have got fired, I had to see
20 Q. Right. But before that? 20 double psychiatrists -- I had to see -~
21 A. Before that? I take it when needed. I 21 THE VIDEOGRAPHER: Let's wait a second.
22 don't remember when I last took it. I don't remember. 22 It's destroying the record.
23 I mean, I can tell you three weeks ago when I needed it. 23 okay.
24 I don't keep a regimen because it's not a regimen 24 THE WITNESS: Is that my phone?
25 medication. 25 MR. WALSH: I think it was your phone.
- o ~ Page 22 7 _Page 24
1 Q. Did you ever see somebody at walter Reed 1 THE WITNESS: I thought I turned it
2 Hospital? 2 off. I'm so sorry. cCan I turn it off real quick?
3 A. At walter Reed Hospital, yes, yes. 3 THE VIDEOGRAPHER: Sure. Thank you.
4 Q. oOkay. ‘what doctor did you see at walter 4 A. okay. From the time I have -- from the time
S Reed Hospital? 5 October 2009 I was not under no psychiatrist. I was not
6 A. It was -- I have a.primary doctor at walter 6 seeing nobody for mental health. I was functioning at a
7 Reed; my eye doctor is at walter Reed. 7 hundred percent. A1l of my mental health started when I
8 Q. Your primary doctor's name is? 8 got fired and had my wreck, since December the 8th,
9 A. I have no idea. My primary doctor was -- my 9 2008. I have been on the sofa and had pain and
10 primary doctor was -- my chief primary doctor for my eye 10 suffering. I have been on the sofa, sitting on the sofa
11 was Dr, Gleason, I believe. I'm not for sure. 11 and seen a lot of psychiatry because of my pain that
12 Q. And when was this that you saw him or her? 12 also contributes a1§o to my face pain which caused me to
13 A. . I came to Texas in '97, probably '96 —- 13 see a lot of doctors because of depression and agony. I
14 excuse meb-- '96, maybe. Maybe. I'm not for sure, I'm 14 have not seen anybody since 2008; everything started
15 not for sure. 15 then after I had my accident.
16 Q. Does Dr. Gleason prescribe any medication 16 Q. okay. So you're saying that you haven't
17 for you? 17 seen any --
18 THE WITNESS: Do I need to answer that 18 A. I have not seen nobody.
19 question? 19 Q. Let me finish my question. Let me finish my
20 MR, WALSH: You can answer. 20 question.
21 A. Prescribe medication for my eye? Eye drops. 21 So you're saying ~- your testimony
22 And what else? You know, actually, I don't remember. 22 today is you haven't seen anybody for any other mental
23 Q. (BY MS. CONNOR) Did you ever see a doctor 23 health disorder before the accident occurred?
24 for bipolar disorder? 24 MR. WALSH: oObjection, this is
25 MR. WALSH: Objection, privileged. 25 privileged.
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1 I'm going to instruct you not to 1 I'm instructing you not to answer,
2 answer. 2 MS. CONNOR: - Same assertion?
3 MS. CONNOR: Let's go off the record. 3 MR. WALSH: Yes.
4 THE VIDEOGRAPHER: Off the record at 4 MS. CONNOR: Okay. Those rules that
5 10:04. 5 you just cited?
6 (Break taken 10:04 a.m. to 10:20 a.m.) 6 MR. WALSH: Yes.
7 THE VIDEOGRAPHER: We are back on 7 Q. (BY MS. CONNOR) Are you claiming mental
8 record at 10:20. 8 health damages, emotional distress damages in your
9 Q. (BY MS. CONNOR) Ms. Howard? 9 TJawsuit?
—-10- - — - AT Yes o T o - - coTT T 10 - A, - Yes. - SRR
11 Q. I'm going to ask you the question again and 11 Q. other than the doctors that we've already
12 if your attorney objects or asserts a privilege, then 12 discussed that you've talked about, Dr. Herzog,
13 we're just getting this on the record and then we're 13 pr. --
14 going to move on. Have you ever been treated for 14 A. Zegarelld.
15 bipolar disorder? 15 Q. -- Zegarelli, are there any other primary
16 MR. WALSH: Objection, that's 16 physicians that you're currently seeing?
17 privileged. 17 A. Did you put Dr. Aaron -~ you got Aaron Van
18 And I'm going to instruct you not to 18 wright -- Dr. A-a-r-o-n van wright? You got him? oOkay.
19 answer, 19 Q. And?
20 MS. CONNOR: Wwhat is the specific 20 A. And you have Dr. Kight.
21 - privilege that you're asserting? 21 Q. Doctor? I'm sorry.
22 MR. WALSH: Physician-patient privilege 22 A. Kight. Dr. Kight, K-a-t-e.
23 and mental health privilege. 23 Q. Right. Is there anybody else that you're
24 MS. CONNOR: And so you're instructing 24 currently seeing right now for any kind of mental health
25 her not answer based on a privilege of what? I'm sorry. 25 or physical issues?
. Page 26 _ o _Page 28
1 MR. WALSH: Mental health information 1 A. Physical issues. I'h still see my workers'
2 privilege and physician-patient privilege. 2 comp doctor on maybe three -- once out of 90 days.
3 Q. (BY MS. CONNOR) So your attorney has 3 Q. Anybody that you see for your eye?
4 instructed you not to answer. So I'm just going to move 4 A, Yes.
5  on to the next question. I believe that there was also 5 Q. And have you -- is that one of these
6 the same assertion of a privilege. Have you ever been 6 doctors?
7 treated for any other mental health issue prior to being 7 A. NO.
8 terminated? 8 Q. okay. Who are you seeing for your eye?
9 MR. WALSH: Objection, privileged. 9 A. Dr. McHenry.
10 And I'm instructing you not to answer. 10 Q. okay. And you still see Dr. McHenry?
11 MS. CONNOR: Wwhat is your specific 11 A. Yes.
12 privilege that you're asserting? 12 Q. when was the Tast time you saw Dr. McHenry?
13 MR. WALSH: The same privilege as I 13 A. I believe it was April.
14 just asserted, physician-patient and mental health. 14 Q. April 2012?
15 MS. CONNOR: Do you have a rule numbér? 15 A. Uh-huh, yes.
16 MR. WALSH: Texas Rule of Evidence 509 16 Q. How long have you been seeing Dr. McHenry?
17 and 510. 17 A. About four years.
18 MS. CONNOR: And that's for the other 18 Q. when did you start having trouble with your
19 objection as well about the bipolar disorder? 19 eye?
20 MR. WALSH: Yes. 20 A. Like pertaining to? I don't understand the
21 Q. (BY MS. CONNOR) Are there any other mental 21 question.
22 health issues from before that you've been treated for 22 Q. when did you start -- you've asserted in
23 before you became came to work at DFPS? 23 your Tawsuit or today in this deposition that you have
24 MR. WALSH: Objection. That is also 24 problems with your eye. what specifically are they an
25 privileged. 25 when did they begin?
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1 A My eye is -- I have a disability, it is my 1 right side of my face is a prothesis and it's nerve
2 eye. It's always been there, but my increased pain 2 damage on the right side of my face. And it causes
3 began after I had my accident. 3 pain.
4 Q. In your eye? The pain in your eye? 4 Q. okay. aAnd when did that start?
5 A, It's always -- it's -- it's there, but it 5 A. It started about maybe four years ago 2007,
6 agitates when I have pain anywhere else, it triggers my 6 '08, '09, '10, '1l1 -- four years ago.
7 pajn more. 7 Q. was it due to any event or is it something
8 Q. oOkay. And so who have you seen for that 8 that just started happening?
9 pain, what doctor? 9 A, It just started happening.
- —-10- - - — -—A. - Dr.-Herzog. - —- -10 - Q: ~$0° 1t"s not something that you've had since
11 Q. Ccan you spell that again? I'm sorry. 11 birth or -~
12 A. H~e-r-a-g-r-z-o-d (sic). 12 A. oh, no, no, no.
13 Q. SO you see Dr. McHenry and Dr. Herzog for 13 Q. And the eye issue, how Jong has that being
14 pain in your eye? 14 been going on?
15 A. uh-huh. Dr. McHenry is the optometry. He's 15 A. Since '86, I believe. I believe. I'm not
16 the eye doctor and Dr. Herzog is a pain doctor. 16 for sure. That's just a round about.
17 Q. Are there any other issues that -- unrelatec 17 Q. So that's not ~-- the nerve issue is
18 to the accident that you -- 18 unrelated to this eye issue that started in 19867
19 A. unrelated to the accident? 19 A. No. It's all together, 1It's all together.
20 Q. Yeah. You said you had your eye -- you've 20 Q. So that started in 19867
21 always had this eye problem. 21 A, Not the -- the anything -- any pain over in
22 A. That's it. That's it. Before -- I'm not 22 this side of any face is related to my orbital -- my
23 understanding the question. 23 orbital implant because of the nerves around there. Sso
24 Q. Do you have any other medical issues, other 24 everything on this side is related. It's the trigeminal
25 than this eye issue that you've described today? - 25 nerves are Joose. So everything is related to the pain
o . ‘ Page 30 ) Page 32
1 A. oh, no. No, ma'am. 1 over in this eye.
2 Q. what about the nerve issue, is that related 2‘ Q. And when did that begin?
3 to the eye? 3 A. Maybe about four years ago.
4 A. ‘fhat's all related to the eye, yes. 4 Q. what is the prosthesis?
) Q. okay. And what is that condition called? ) A, The prosthesis? It's an artificial eye.
6 A. Trigeminal nerve. 6 Q. and so how Jong have you had the prosthesis’
7 Q. Can you spell that? 7 A. Since 19 -- I believe, 1983 maybe or 1986
8 A. Oh, no, I can't spell it. I can't spell. 8 maybe, something like that.
9 T-r-i -- I have no idea. 9 Q. And what was the reason that you ended up
10 Q. And how long have you been treated for that? 10 getting an artificial eye?
11 A. For maybe four years, since I've been seeing 11 A, I had to have the eye removed, it was
12 Dr. McHenry. 12 getting discoloration and the retina detaching from th
13 Q. But you said that you've had it all of your 13 eye. So I -- there was no sight and it was painful, s
14 Tife? 14 they had to remove it.
15 A. No. It's not all of my life. 15 Q. So you only have sight out of one eye then?
16 Q. why don't you explain to the jury when it 16 A. Yes,
17 started and what the condition is. 17 Q. And is that the eye that gives you pain
18 MR. WALSH: Objection, form. 18 also? .
19 MS. CONNOR: Do you want to tell her 19 A. Just the right eye.
20 she can answer? 20 Q. The other eye is -- . .
21 MR. WALSH: You.can go ahead and 21 A, It's okay, yes. It has low vision, but it':
22 answer, 22 okay .
23 I'm sorry. 23 Q. And so what doctor did you see in 1986 or
24 A. Oh, okay. 24 1983 when this determination to --
25 It's my eye -- what's happening is the 25 A. It was at Shepard Eye Clinic 1in california.
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1 I was stationed at Vandenber‘g‘A'ir' Force Base. 1 Q. whén did you receive that Tlicense?
2 Q. Do you remember the doctor that you saw? 2 A. Ltast year in December.
3 A. No. Because they were all military doctors. 3 Q. December 20117
4 The only thing I can tell you is I had the procedure af 4 A. 2011, yes.
5 Shepherd Eye Clinic. 5 Q. And your associate in human services is thf
6 Q. Do you remember what city? 6 one that you received in May 2011 at North Texas, or i
7 A. It's called Vandenberg Air Force Base. 7 that something different?
8 That's the name of the city. Oh, the city is -- would 8 A. That's something different, associate.
9 be Santa Maria, california. 9 Q. okay. what is that?
10 — Q. - Okay: —Did-you-do ever---—were-you ever - 10 - A. That's~in human services, which is ‘at santa
11 treated for a tumor? 11 Maria -- Santa Maria College.
12 A. A tumor? 12 Q. Is that a bachelor's degree?
13 MR. WALSH: Objection, privileged. 13 A. Associate.
14 I'm going to instruct you not to 14 Q. That's in california?
15 answer. 15 A. yes.
16 MS. CONNOR: Okay. What is the 16 Q. what year?
17 specific privileged you're asserting? 17 A. I'don't quite remember the year. Maybe
18 MR. WALSH: The specific privilege 18 '90-something, '96, I'm not for sure of the year.
19 would be physician-patient (inaudible). 19 And what is the CNA program?
20 MS. CONNOR: I'm sorry? 20 A. Certified Nurses Assistant.
21 MR. WALSH: The physician-patient. 21 Q. okay. Have you completed that?
22 MS. CONNOR: Okay. And that's your 22 A, Yes. And I just took my test July the -- I
23 privilege? 23 think it was the 29th and passed.
24 Q. (BY MS. CONNOR) Wwhat -- what sort of 24 Q. with what organization?
25 education do you have? what is your educational 25 A. Arlington Career Institute.
- : o Page 34| o ~Page 36
1 background? 1 Q. what is it?
2 A. t have a bachelor's 1in science: I have a 2 A. Arlington Career Institute.
3 associate in science, which is human services and human 3 Q. Arlington --
4 services management Jeadership. So I have a bachelor 4 A. Career Institute, yes.
5 and an associate and I have a mediation license. And 5 Q. Any other degrees or education?
6 then, I just recently finished -- I did it because I 6 A. No.
7 Tiked doing it -- a CNA program, a nursing program. 7 Q. And you went to high school -~ where did you
8 Q. Did you say you have a bachelor’s of 8 go to high school?
9 science? 9 A. ©  Terrell High School. Terrell High School.
10 A bachelor of science, yes. 10 Q. Terrell High School?
11 Q. From what university? 11 A. Uh-huh.
12 A. university of North Texas State. 12 Q. Is that here?
13 Q. when did you receive that degree? 13 A Terrell, Texas.
14 A. May the 16th, 2011. 14 Q. Terrell, Texas?
15 Q. and you said -- do you have any other? 15 A. Uh-huh.
16 A. I have an associate in human services. I 16 Q. I'm going to ask you now about some of the
17 received that in 19 -- 19 -- I'm getting the years mixed 17 jobs that you've tried to get since being terminated at
18 up. It had to be -- '90-something. I don't remember. 18 DFPS. Wwhat kind of jobs have you Tooked for?
19 Q. And what is the name of your degree that you 19 A. Case management.
20 were awarded in May of 20117 20 Q. what does that mean?
21 A. It's management leadership -~ human services 21 A. That means assist a client doing their
22 in management Teadership. 22 profile, making IEP plans. I have tried to get resident
23 Q. And this mediation Ticense, where did you 23 assistant jobs, just simpTle office work job with -- with
24 get that? 24 the State.
25 A. University of North Texas State. 25 Q. Do you remember any of the agencies' that you
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1 applied with? 1 Q. Is there anything else that you can remember
2 A. I applied with DARS. I have applied with 2 to --
3 CPS. I had applied with -- I think the Four-Step 3 A. I had applied for the -- the forest -- park
4 Agency. I had applied several -- I can't remember all 4 for U.S.A. because they have social service assistant
5 of them, but I have applied. 5 job. O©Oh, social services assistant job for..
6 Q. pid you retain any copies of your -- 6 Q. Anything else?
7 A. Yes. 7 A. There's more, but I can't recall them all.
8 Q. Let me finish. 8 I have applied for a lot of jobs, I just can't call then
9 Did you retain any copies of your 9 off.
—- 710 — applications? - 10 Q. Okay. "But if you had time and you had to
11 A. I got the confirmation where they gave me 11 sit down and think about --
12 confirmation where they received my application, yes. 12 A. My counselor also gave me jobs, I looked at.
13 Q. Have you given those to your lawyer? 13 I can write them down. T can give you a list. It woulc
14 A. Yes. 14 take me awhile, but I can give you a Tist.
15 Q. So other than DARS and CPS, can you recall 15 Q. Okay .
16 any other employers that you've apply with? 16 A. And they -- they did a program -- OPM
17 A, I have had some interviews. 17 recently did a program for people with disabilities and
18 Q. okay. Where? 18 I applied for certain jobs so...
19 A, Metro -- Metrocare interview, the Phoenix 19 Q. So what disabilities do you think you have?
20 House interview. I have had a phone interview, a church 20 A. what disabilities?
21 interview -- phone interview for a teacher's assistant: 21 MR. WALSH: Objection, form.
22 Q. where was the teacher's assistant? 22 THE WITNESS: Huh?
23 A, That was at Fellowship Christian school, 0ak 23 MR. WALSH: Objection to form.
24 cliff Bible School. 24 You can answer.
25 Q. Do you have copies of these applications? 25 A. As far as my eye, since my -- my injury to
B o ~Page 38 , o S Page 40
1 A. I have them all. 1 my back, my shoulder, my cervical and my back.
2 Q. Did you provide them to your lawyer? 2 Q. So you'be1ieve you have a disability related
3 A. Yes. 3 to your eye issue; is that correct?
4 Q. Any other jobs that you've applied for? 4 A. No.
5 A. I have applied for us Today jobs, 5 MR. WALSH: oObjection, form.
6 caseworker, nursing assistant, US -- USA -- USA -- I'm 6 Q. (BY MS. CONNOR) oOkay. Can you explain?
7 trying to -- I think it's U.S.A. on the web. I have 7 A. I had an accident December the 8th, which
8 been in the oPM site applying for some jobs there. 8 Jeft me with injuries to my lower back, my shoulder and
9 what's the OPM site? 9 my -- my shoulder and my neck, which caused my vision tc
10 A. office of Personnel Management. 10 become an impairment because I don't have range of
11 Q. Is that a state agency? 11 motion on that side. And when I function, I need
12 A. Uh-huh, yes. washington, D.C. 12 complete range of motion more than everybody do.
13 Q. so it's a federal agency? 13 MS. CONNOR: Objection, nonresponsive.
14 A. Yés. 14 Go ahead.
15 Q. So what other federal jobs have you applied 15 A. okay. I need total range of motion. I have
16 for? 16 Jost that range of motion since I had my accident
17 A, I can't recall all of them, case management, 17 December the 8th -- December 16th in 2008, because of my
18 assistant, clerks. 18 Timited vision. I no Tonger have all of the range of
19 Q. Do you have any of the copies of the job 19 motion to turn -- turn my neck. I have to turn my whole
20 descriptions for any of these jobs? 20 body to drive.
21 A. Yes, I do. 21 Q. (BY MS. CONNOR) So -- but the question was
22 Q. Did you give them to your 1awyer?\ 22 about your eye. Do you believe that you are disabled
23 A. I don't -- he may have some of the job 23 based on the issues that you have with your eye?
24 descriptions, but not all of them. But I could produce 24 MR. WALSH: Objection, form.
25 them. 25 A. No, no.
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1 Q. (BY MS. CONNOR) Okay. Have you ever 1 A, only, I believe it was, about six hours from
2 considered yourself disabled for that? 2 12 to about 7:00 o'clock.
3 A. No. ' 3 Q. So you were released after six hours?
4 Q. So as it pertains to this lawsuit, you 4 A. Yes, yes.
5 believe that you have a disability based on a car 5 Q. oOkay. Released to go home?
6 accident that occurred on December 16th, 20087 6 A, Uh-huh, yes.
7 MR. WALSH: Objection. 7 Q. How did you get home?
8 Q. (BY MS. CONNOR) 1Is that correct, is that 8 A, My husband took me home.
9 fair? 9 Q. okay. And after that did you go back to
10" —— -~ ~ T 7 T MR. WALSH:  Objectiom, form. 10~ work?
11 A. Yes. 11 A. No.
12 Q. (BY MS. CONNOR) Wwhy don't you describe the 12 Q. what did you do next in -- in ~~ with
13 injuries that you sustained in that accident 1in 13 respect to this injury to your -- that you've testified
14 December 2008. 14 to your 4 and 5 vertebrae, your shoulder, what --
15 A. You want me to describe the accident or the 15 A. I -- the doctor -- the emergency room doctor
16 injuries? 16 sent me home with medication. He told me to follow up
17 Q. The injuries? 17 with a doctor who was on the back of the form, which 1
18 A. The injury. I had contusions, bruises on my 18 followed him for three times. The third time he told me
19 Jower 5 and 6 vertebrae, and my back is extended or -- 19 that he could not see me because it's a workers' comp
20 extended. I don't know the medical term. But my 20 case.
21 shoulder was sprung and my neck was spring to my neck 21 Q. And do you remember who that was?
22 and my shoulder. 22 A, Doctor -- I think the name is v-a-g-a -- I
23 Q. okay. And you went to the hospital that 23 can't remember his name. I think it's in the report. 1
24 day? 24 can't remember his name.
25 A. Yes. . 25 Q. And this was the doctor that said he can't
o S , Page 42| , ) o i Page 44
1 Q. okay. which hospital? 1 see you because it's a workers' comp case?
2 A, Methodist Medical Center. It was on -- I 2 A. Yes, uh-huh.
3 have got to give you -- it's two hospitals. It's the 3 Q. And he told you this the day of the
4 one on wheatland -- wheatland, because there's two of 4 accident?
5 them. 5 A. No. I saw him the first time and second
6 Q. That's here 1in Dallas? 6 time, which he gave me my first excuse. And I brought
7 A, Uh-huh, vyes. 7 some papers in to him for -- I think it was -- I don't
8 Q. And you were in-Dallas at the time? 8 remember. I think it was from the agent that he needs
9 A. Yes. 9 to sign the papers for workers' comp. And he said he
10 Q. And so how Jong -- had you ever had any 10 couldn't sign papers l;)ecause he's a worker -- he's not
11 other issues with: your shoulder or your back -- 11 an authorized workers' comp doctor.
12 A. No. 12 Q. Do you have some kind of paperwork that
13 Q. -~ before that? 13 would show his name?
14 A, No. 14 CA. I don't have it with me.
15 Q. Do you still suffer -- do you feel -- do you 15 Q. But you have it at home?
16 still have pain today because of this shoulder, back 16 A. Yes.
17 pain? 17 Q. And you can give it to your lawyer?
18 A. It's stable. Yes, I do. 18 A. Yes.
19 Q. And you said you're seeing Dr, -- 19 Q. So after you saw this doctor that you're
20 A, Zegarelli. 20 going let us-know -~ let your lawyer know his name,
21 Q. -- Zegarelli -- I can never say that -- for 21 after you saw him, who else did you see?
22 this to this day? 22 A. I went to a rehab doctor. It was Rehab Now
23 A. Yes. 23 and...
24 Q. so after you had the accident, how long werg 24 Q. Do you remember his or her name?
25 you in the hospital? 25 A, No, I don't.
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1 Q. Do you remember when that was? 1 treatment, and I didn't stay long enough to see him
2 A. It was from Jandary the -- it was from 2 again bécause they say they couldn't do workers' comp
3 January the 5th to January the 19th -- or either January 3 cases. So the State did not find me a workers' comp
4 the 18th, I believe. 4 doctor.
5 Q. January 18th? 5 Q. what do you mean by that, "the State didn't
6 A. I'm not for sure of the dates. I'm not 6 find me a workers' comp doctor"?
7 quite for sure of the date, but it was in January. They 7 A, They did not --
8 found out -- they told me they were workers' comp, but 8 Q Hold on. Let me finish my question.
9 they don't deal with workers® comp. So finally, I found 9 A. I'm sorry.
~10 ~—the Rehab-Now ~=I~found the <= that's the == 1 found a 10 - Q That's okay. ~It's just hard for her to
11 doctor that do workers' comp. 11 write down.
12 Q. And what did Rehab Now, this doctor, do for 12 A. okay. I'm sorry.
13 you? 13 Q. Ltet me finish and then you can talk.
14 A. He gave me therapy on my back and neck. 14 So what did you mean by that, the State
15 Q. And whaf did that entail? 15 couldn’t -- wouldn't find you a workers' comp doctor?
16 A. Therapy on my back and neck? Therapy on 16 A. It's not wouldn't. It's just the transition
17 my -= therapy. 17 between holidays and something fell -- I.don't know what
18 Q. what does that mean? 18 happened. I -- nobody referred me to a workers' comp
19 A. They have a rotating bed they put you on, 19 doctor. My adjuster, once I find out, nobody referred
20 . they have a machine that put you on, they do your 20 me to a workers' comp doctor.
21 muscles. That's about it. 21 Q. what do you mean by that. who did you ask?
22 MS. CONNOR: Mark this one. 22 A. I would think that the adjuster would tell
23 (Exhibit 1 marked) 23 me what doctor I need to go to.
24 Q. (BY MS. CONNOR) I'm showing you what's been 24 Q. what adjuster were you talking to?
25 marked as Exhibit 1. Do you recognize that? 25 A. Matthew -- Matthew Jones. I guess during
- i Page 46 , N , Page 48
1 A. uh-huh, yes. 1 the holiday, everybody was like...
2 Q. Is that a letter that this doctor gave you? 2 Q. Did Mr. Jones ultimately refer you to a
3 A. Yes. 3 doctor?
4 Q. Do you remember that -- do you recognize the 4 A, No.
5 name? Can you read it off down at the bottom there in 5 Q. okay. How did you find your workers' comp
6 that Tetter? 6 doctor then?
7 A. Terence Floyd -- Floyd. 7 A. Talking to friend and family knowing my
8 Q. Does that refresh your memory about who you 8 situation and my friend and family referred me to a
9 saw there? 9 doctor.
10 A. That was who I saw. 10 Q. And so who ~- who specifically referred you
11 Q. what was who you saw? 11 to Dr. Zegarelli? Is it Zegarelli?
12 A. Uh-huh. 12 A. Dr. Zegarelli, yes. They called him "pr, z"
13 Q. okay. And is he a doctor or -- 13 for short.
14 A. He's a physician. The only thing I know, 14 My sister referred me to Dr. Zegarelli.
15 he's a physician. He prescribed a treatment for me. 15 Q. And so he just became your doctor for
16 Q. And what treatment did he prescribe? 16 purposes of the --
17 A. For physical therapy. 17 A. workers' comp.
18 Q. okay. And what did that entail? 18 Q. And when was the first time you saw him?
19 A. Machines, you -- the back. It's a 19 A, It was the latter part of January, I
20 machine -- a table you get on and it do your backbones, 20 believe. It had to be the Tlatter part of January, I'm
21 your bones in your back, and then it do -- they did 21 thinking, because all of my doctors excuses falled in
22 massages and... 22 Tine. So it had -- I don't remember the date, I saw
23 Q. And how many times did you see Terence 23 him, maybe it was January the 15th or even -- I can even
24 Floyd? 24 say February. I'm not for sure whether it was the first
25 A. I -- I seen him once. He prescribed the 25 visit.
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‘1 MS. CONNOR: Can I replace this one for 1 A. Dr. wright?
2 that one, because that has a marking on it. I think 1 2 Q. Dr. Mary wWright. cCould it have been
3 did that marking. 1It's the same letter. 3 Dr. Mary wright?
4 (Exhibit 1 exchanged for clean copy) 4 A, Is that a lady, Mary Wright? I'm not for
5 Q. (BY MS. CONNOR) When did you begin working 5 sure. .
6 at DFPS? ‘ 6 Q. Anything else that you did to get yourself
7 A. July the 31st, 2007. 7 healthy to get back to work?
8 Q. ' And what were your duties there? 8 A. He send me out -- he send me out to other
9 A. varieties of duties. 9 doctors to evaluate me as far as my back, neck and my
10— - —- Q. -okay. Explain to the jury what you did for 10 sprain to see what target I was on and how I was doing
11 DFPS. 11 yes.
12 MR, WALSH: Objection, form. 12 Q. And sent you out where?
13 A, I supervised client visit. I supervised 13 A. To, I think it's called, Orthopedic, the
14 children visit. I run errands. I go to the courthouse, 14 other doctor for back injury and injury to your bones,
15 pick up disposition. I sat with the children. I go to 15 and other doctors.
16 doctor's appointments. About -- that's basically all 16 Q. Do you remember any of those names?
17 and some of it. I do paperwork, write reports. 17 A. br. Honduras, H-u-y-d-a. I don't. remember
18 Q. And you were there -- 18 the name. I am tryi'ng to think. I don't remember the
19 A. Not Timited -- not Timited to them duties, 19 name.
20 though. 20 Q. And when was the Tast time you saw
21 Q. I'm sorry? 21 Dr. ‘Honduras?
22 A. It's not Timited to them duties. I do a lot 22 A. It's been over a year.
23 other. 23 Q. And what kind of treatment did he give you?
24 Q. How long did you work there before the car 24 A. No, he just evaluated. He evaluated and
25 accident? ' 25 tell the doctor what I need.
o - Page 50 , o o , - Page 52
1 A. A year and five or four months. 1 Q. okay. Wwhat kind of evaluation did he do?
2 Q. Did you ever have any other issues before T2 Do you recall?
3 the car accident that might relate to your lawsuit? 3 A. I think he -- requested that I get three
4 A. No, ma'am. 4 epidural shots in my back.
5 Q. So why don't you describe what happened 5 Q. So he administered epidural shots; is that
6 after the Tawsuit after you started seeing 6 what you're saying?
7 pr. Zegarelli, what did you do to get yourself well 7 A. He requested it for me to have epidural
8 enough to go back to work? 8 shots.
9 MR. WALSH: Objection, form. 9 Q. what is that?
10 You can answer. 10 A. I believe it's pain medication for your
11 A. He provided me physical therapy, he provided 11 back. It's some type of pain medication to help your
12 medication treatment, he provided counseling, the 12 back from excruciating pain.
13 physical therapy department, I went through for two 13 Q. Did you have excruciating pain?. Did you
14 programs consecutively for two weeks, which add up to & 14 have excruciating pain?
15 month.- He provided medication and counseling. 15 A. Yes.
16 Q. (BY MS., CONNOR) And what kind of counseling 16 Q. And you went in to see this Dr. Honduras fo
17 did he provide you with? 17 the excruciating pain?
18 A. I don't understand the question, Counselor, 18 A. I went in to see him for evaluation, and he
19 Q. You said that Dr. Zegarelli provided you 19 gave the treatment to Dr. Zegarelli. He offices in
20 with counseling; what did you mean by that? 20 Richardson. He is -~ actually, State recommended it -
21 A. To talk to someone. 21 Storm.
22 Q. who did you talk to? 22 Q. Recommended who?
23 A. I don't know the lady name. I don't know 23 A. For me to go there.
24 her name. I don't remember her name. 24 Q. To go where?
25 Q. would it have been Dr. wright? 25 A. To see the doctor.
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1 Q. which one? 1 and follow job-related instruction. The Tetter also
2 A, Dr. Honduras, H—y—d—something. 2 stated that it is the policy of the Department of Family
3 Q. Is this Matthew Jones; is that you said? 3 and Protective Services that if a DFPS employee exhausts
4 A. Uh-huh, yes, yes. 4 all leave in entitled and does not return to work, she
5 Q. He recommended? 5 may be dismissed.
6 A. Uh-huh, 6 So in a letter stating I'm not able to
7 Q. okay. Any other doctors? 7 return to work full time I had to leave -- that's not me
8 A. He had a physical therapy doctor. I don't 8 because I have leave available. So I don't know what
9 know their names. 9 this is. I don't understand it. Is this Lisa Black's
10— - -'Q.- —Do you remember the-name of the business or 10 statement?
11 where it was? 11 Q. okay. You said -- well, you just testified
12 A, No, ma'am. O©h, one physical therapy doctor 12 that you recognized the document.
13 would be with Dr. Zegarelli. He have his own therapy in 13 A. uh-huh.
14 his apartment. i4 Q. So are you saying now you don't recognize
15 Q. So is he associated with pr. Zegarelli? 15 the document?
16 A. Yes. 16 A. No. I recognize this document. I recognize
17 Q. Do you remember his name? 17 this. I don't know what's on here. I was not
18 A, No. 18 reasonable accommodation. I had in a letter dated
19 Q. Do you remember how many times you saw this 19 october 16, 2009, from Lisa 8lack, regional director
20 physical therapist associated with Dr. zZegarelli? 20 stated -- she stated that I was not yet able to return
21 A. He was there throughout the -- you have a 21 to work full-time and I have not Teave -- I had no
22 session ahd you come in your session and he was there 22 Teave. That's her saying that. Because I only had 72
23 throughout the session. So, if I went five times a 23 hours. So that's not me, that's Lisa Biack.
24 week, he was there. 24 MS. CONNOR: Objection, nonresponsive,
25 (Exhibit 2 marked) 25 Q. (BY MS. CONNOR) When you -- when you Took
_ ) o o Page 54 ) , , ) o ~ Page 56
1 MS. CONNOR: I don't have a copy of 1 at this document, is this something you filed with the
2 that affidavit, but y'all produced it. 2 EEOC or the Texas Work Force Commission?
3 Q. (BY MS. CONNOR) I'm showing you Exhibit 2. 3 THE WITNESS: Mr. Colin, I don't
4 Do you recognize that document? 4 understand this. I don't understand what this is
5 A. Yes. 5 saying.
6 Q. okay. Is this your charge of 6 MR. WALSH: Can we take a break?
7 discrimination? 7 MS. CONNOR: Sure.
8 A. Yes. 8 THE VIDEOGRAPHER: Off the record at
9 Q. Okay. Now, if you look down where it 9 11:04. -
10 says -- like the middle of the page over to the right, 10 (Break taken 11:04 a.m. to 11:12 a.m.
11 it says, your discrimination took place October 9th 11 THE VIDEOGRAPHER: We are back on
12 through october 12, 2009. Do you see that? 12 record at 11:12, with the start of DVD number 2.
13 A. Uh-huh, yes. 13 MS. CONNOR: Will you read back the
14 Q. what did you mean by that? 14 next -- the last question?
15 A. This statement here, respondent reason for 15 (Requested portion read.)
16 adverse reaction. This is not my response. What is ° 16 A. Yes.
17 this? cCould you read it? "In a letter dated October 17 Q. (BY MS. CONNOR) And before that, I asked
18 16, 2009 from Lisa Black, regional director, states that 18 you, looking at Exhibit 2, what that meant that your
19 I was not yet able to return to work full time and I had 19 alleged discrimination took place between October 9th
20 not -- I had not leave balances to accommodate these 20 and October 12th, 2009, and what you meant by that.
21 restrictions. Therefore decision to terminate my 21 A. This was the time I met with Lisa Black and
22 employment was based on the following work rules and 22 was pleading for accommodation to accommodate me.
23 policies and violation. Be familiar with HHS policies 23 Q. okay. Wwell, when was that? when was it
24 and procedures related to job performance and work, 24 that you met with Lisa Black?
25 perform job duty, meet HHS standard for job performance 25 A. September 29th. I believe it was on
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1 September 29th. ) 1 for any other sort of accommodation other than to use 72
2 Q. okay. when you said you pleaded with her, 2 hours of annual leave as you have now testified to the
3 what did you ask her? 3 jury?
4 A. she was insisting that we need somebody on 4 A. I -- the only thing, I also just told her I
5 the unit. we need somebody on the unit. You haven't 5 will go see the doctor. I don't know what the doctor is
6 been at work. I said, well, I am doing the best I can 6 going to tell me.
7 do, please work with me. You don't have any time 7 MS. CONNOR: Objection, nonresponsive.
8 available. I said, I have 72 hours. 8 A. I will go see the doctor. I asked her -1
9 Q. Okay. And what did you -- and what did 9 don't understand the question. '
- 10~ ~you == you-said you pleaded with-her. what did you 10 - MS.” CONNOR:~ Can you read it back to
1 specifically ask her? 11 her?
12 A. I said, please, work with me, please work 12 (Requested portion was read.)
13 with me. I have been in a real bad accident, it was 13 A. It was the 72 hours, I believe. It
14 job-related and it has taken more time for me to heal. 14 wasn't -~ after she said my time is exhausted, I told
15 So I don't remember all of the detail, but I pleaded 15 her I have 72 hours, could I work with that.
16 with her and I said I had 72 hours. And she totally 16 Q. (BY MS. CONNOR) oOkay. There was no other
17 didn't hear that. I said, I have 72 hours. But she 17 request though for any other kind of accommodation?
18 said, you have exhausted all of your -- your leave. 18 A. I asked Ms. Nicole Oglebee, she was
19 Q. So are you testifying then to the jury that 19 harassing me, kept calling me and asking me did. she --
20 you asked her for an accommodation? 20 MS. CONNOR: Objection, nonrespoﬁsive.
21 A. I asked her for accommodation for 70 -- Jet 21 A. I asked Nicole Oglebee, I said, please,
22 me use my 72 hours. 22 could I do Tight duty. And she said she would check
23 Q. And that was what you specifically asked 23 with her supervisor. She called me back, there is no
24 her. Did you ask any other thing of her? 24 such thing as Tight duty, you either be here or not. I
25 A. I told her I was going to go get a doctor's 25 said, what are you telling me? well, I have never been
) S Page 581 o o _ , ~ Page 60
1 excuse and a doctor -~ 1 . on that unit. Never made it to that unit.
2 MS. CONNOR: Nonresponsive, objection. 2 (Exhibit 3 marked)
3 A. And I went to the doctor. I went on Friday, 3 A. when I had my accident I was on uUnit 88.
4 got a doctor excuse and I brought it back and it was for 4 MS. CONNOR: Same objection,
5 part-time -- to accommodate me for part-time because 5 nonresponsive. o
6 they had already said they don't have light-duty or 6 Q. (BY MS. CONNOR) Ms, Howard, I'm showing you
7 alternate duty or whatever. And I brought the excuse 7 what's been marked as Exhibit 3. Do you recognizé that
8 back, Teft it with the receptionist. And they called 8 document?
9 me, I think it was Melissa Hobbs called me saying I have 9 No. No, I don't.
10 a full-time position, there’'s no such thing as part-time 10 qQ. Have you ever seen anything 1ike that?
11 position. I said, well, I have 72 hours. And they 11 A. No. No, ma'am.
12 didn't hear anything I said. 12 Q. okay. Do you want to look over. the second
13 Q. oOkay. In addition to asking to use the 72 13 page, as well?
14 hours of leave that you said you had, was there anything 14 A No.
15 else that you specifically asked Ms. Black as a 15 Q. okay.‘ So other than the 72 hours of Jeave
16 reasonable accommodation for your alleged disability? 16 that you requested from Lisa Black on September 29th and
17 A. I have -~ DARS had April Gonzales, DARS -- 17 the 1ight duty that you requested from Ms. oOgle, I
18 MS. CONNOR: Objection, nonresponsive. 18 believe?
19 A. -- had asked for accommodation for me and 19 A. Uh-huh, oglebee, Ms. Oglebee.
20 Ms. -- Ms. 0Oglebee would not communicate with DARS as a 20 Q. I think it's ogle.
21 state agency that was helping me to maintain my job. 21 A. okay. ogle, uh-huh. ]
22 And she would not communicate with them or I don't know 22 Q. For Tight duty, is there any other person br
23 what happened for accommodation. 23 accommodation that you've requested?
24 Q. In your September 9th -~ September 29th, 24 A. I requested for assistance through DARS and
25 2009 meeting with Lisa Black, did you specifically ask 25 DARS, April Gonzales, tried to talk to Ms., Oglebee --
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1 ogle. 1 supervisor?
2 MS. CONNOR: Objection. 2 A. Nobody never told me, because I never went
3 Q. (BY MS. CONNOR) Ms. Gonzales -- you talked 3 to the unit.
4 to Ms. Gonzales and what did you ask Ms. Gonzales? 4 MS. CONNOR: Objection, nonresponsive
5 A. They was supposed to talk to Ms. Nicole -- 5 A. No. I really don't remember when I found
6 MS. CONNOR: Objection, nonresponsive. 6 out. X don't even know how I found out. I don't know
7 A. -- for to help me to take and maintain my 7 if she called me or either I called her. I think I
8 job and to keep my job. And Ms. Nicole refused to talk 8 probably may be called her because they was -- I just
9 to them or something. It wasn't a good conversation she 9 thought about something.
--— 10 - said. - ot : - o 10- Q. (BY MS. CONNOR)~ Oh,”I thought you said you
11 Q. (BY MS. CONNOR) okay. So did you ask 11 thought about something. Do you remember something
12 Ms. Gonzales to convey to the department -- 12 about when --
13 A, Yes. 13 A. I was Jooking -- what happened was
14 Q. what did you ask Ms. Gonzales to convey to 14 Ms. Nicole entered my pay. She -- I guess, when she
15 the department? 15 came off maternity leave, she entered my pay, not once
16 A. I asked her to talk to Ms. Nicole and to 16 but twice, and so that means we get paid once a month.
17 explain my situation and what had happened to me 17 So I had to call her because I looked some -- I think
18 since -- because she don't know. I mean, she's totally 18 one of my friends had told me, you have a new
19 not my supervisor at the time. ) 19 supervisor. I don't know how I found out, I don't kno
20 Q. okay. why didn't you call her and explain 20 if it was on paper or what.
21 your situation to her? 21 MS. CONNOR: ~ Objection, nonresponsive
22 A, She already know my situation. 22 A. But she -- 5nd I had to call her up about m
23 MR. WALSH: Objection, form. 23 pay.- I don't know if she called me first or I called
24 Q. (BY MS. CONNOR) How would she know that? 24 her. I really don't know.
25 A. She already -- what do you mean? 25 (Exhibit 4 marked)
i Page 62 , , o Page 64
1 MR. WALSH: Objection, form. 1 Q. (BY MS. CONNOR) I'm showing you what's been
2 Q. (BY MS. CONNOR) why did you call Ms. 2 marked as Exhibit 4. Have you seen this e-mail before?
3 Gonzales? 3 A. Uh-huh, yes.
4 A. Because Ms. Nicole wasn't Tistening to me. 4 Q. And who was it from?
5 Q. okay. Wwhen did you talk to Ms. Nicole? 5 A. It says Nicole ogle. It says Nicole 0Ogle,
6 A, I talked to her on several occasions. and 6 but it really was from -- this was from -- it says from
7 everything sHe asked me I was rushed to fax to make sure 7 Nicole Ogle.
8 she had it once I found out she was my supervisor. I 8 Q. Do you remember receiving this e-mail? You
9 talked to her on several occasions. 9 said you recognized it. Do you remember seeing {it?
10 Q. when did you find out she was your 10 A. I recognize it. But if you think about it,
11 supervisor? 11 she was on maternity leave during that time.
12 A. Actually, maybe +it was February or something 12 Q. okay. who was on maternity leave at that
13 Tike that, January; February, a little Tater on. 13 time?
14 Q. That's when you found out you had -- 14 A. I believe Ms. Nicole ogle was on.
15 A. I'm not for sure. I'm not for sure, because 15 Q. How did you know she was on maternity leave
16 nobody never told me the transition. Because I was 16 at that time?
17 still on Unit 88 when I had my accident, I was under 17 A. That's what she told me when I talked. to
18 Monica McFarland and Monica McFarland, who came to the 18 her. This is what -- what date is this? 1It's just Tlike
19 hospital, who was supposed to do my incident report and 19 if you Took at the incident report, her name is on the
20 I was looking at my incident report and it was Nicole 20 incident report. Guess what? I was on Unit 88. So
21 ogle is on there, and I haven't even went to that unit. 21 tell me that. The incident report said Nicole 0gle and
22 I never went to Unit 77. I never was on Unit 77. I 22 she wouldn’t even -- I wasn't even on her unit. a
23 have never seen Nicole up 'til this day. 23 MS. CONNOR: Objection, nonresponsive.
24 Q. So you don't remember -- your testimony is 24 A, I was on unit 88, so something is not right.
25 you don't remember when you found out you had a new 25" Q. (BY MS. CONNOR) Wwill you read that second
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1 sentence of that e-mail? 1 A, Uh-huh, yeah, they did that for me.
2 A. This says, a worker compensation claim has 2 (Exhibit 5 marked)
3 been filed for employee Carlotta Howard. Ms. Howard has 3 MS. CONNOR: I think that has a Bates
4 chosen to use only her available sick time to cover time 4 number 796. Did that one have a Bates number?
5 Jost from work at -- at the time -- at the time of 5 MR. WALSH: Huh-uh.
6 injury. Ms. Howard had 123 sick leaves available. 6 MS. CONNOR: Okay. 1It's 796. That's
7 estimated amount of Jeave has run out the first, 13th. 7 just a clean copy.
8 Please adjust time accordingly. Ms, Howard states 8 Q. (BY MS. CONNOR) I'm showing you what's bee
9 change (inaudible). 9 marked as Exhibit 5. Do you recognize that?
10° QST TUYou say”you remember getting that e-mail? - 10 A I have 'a question. why does it say none of
11 A. Uh-huh. 11 my accrued annual Teave? . Okay, that's what is says.
12 Q. And that second sentence that you read that 12 MS. CONNOR: Objection.
13 you only -- you have chosen to use only your available i3 can you tell her?
14 sick leave. 14 A. My 123 hours sick -- why do --
15 A. Right, which is 123 hours. 15 MS. CONNOR: Just, objection,
16 Q. okay. And so you received that on or around 16 nonresponsive.
17 the first part of January 20097 17 Q. (BY MS. CONNOR) A1l I asked you is if ydu
18 A. This is from amy. I think -- maybe, I don't 18 recognized that?
19 know. 19 . A, Oh, yes, I recognize it. No, I don't
20 MS. CONNOR: Objection, nonresponsive. 20 recognize it, because this is supposed to be 72 hours
21 A. But Nicole entered my time because she 21 down there. So something is missing. If it's not 72
22 didn't know. I never made it to the unit, so I mean -- 22 hours, it's not a complete form.
23 I don't know what's your point, but I never made it to 23 Q. oOkay. Do you remember talking to --
24 the unit. I never met Nicole. when I got hurt December 24 A, Matthew Jones and Amy -- I can't pronounce
25 the 16th, I was on Unit 88. I was doing case work for 25 her last name.

o 7 Page 66 o i ‘Page 68
1 unit 88, and Monica McFarland came to the hospital. 1 Q. Regarding?
2 Monica McFarland sent me a basket and picked up the rest 2 A. They talked to me over the phone.
3 of the toys for the kids that was in the accident with 3 Q. Right. oOkay.
4 me, that was December -- before Christmas. I think it 4 MR. WALSH: Can we take a quick break
5 was December the 23rd. 5 MS. CONNOR: We just had a break.
6 Q. so do you recall in the first part of 6 MR, WALSH: Okay.
7 January talking to somebody about this second sentence 7 MS. CONNOR: I'm going to move on.
8 here where you just read from that e-mail on -- it's 8 Because, I mean, unless you can give me some other --
9 Exhibit 4, Ms. Howard has chosen to use only her 9 except to tell her what to say kind of. break.
10 available sick leave? 10 MR. WALSH: oOkay.
11 A. Amy and Matthew Jones, that's who dj‘d my 11 Q. (BY MS. CONNOR) oOkay. So you said that yo
12 sick Teave, Amy and Matthew Jones. And like I‘ said -- 12 had -- when you first started at the agency Monica
13 Q. Is it the same person listed in this e-mail 13 McFarland was your supervisor?
14 here? 14 A. Yes.
15 A. uh-huh. ) 15 Q. Did she hire you?
16 qQ. That's the person who you talked to? 16 A. The hiring manager, it was Ms, --
17 A. Yep. These were the people who were doing 17 Q. was Ms. McFarland in your interview?
18 my time sheet, yep. They selected and they say you have 18 A. No. They have a hiring manager for CPS.
19 got 72 hours you have got 123 hours. So once you 19 They don't do the hiring. They do the hiring at the
20 selected to do that, you know, you can't go back and 20 'corporate office.
21 change it. So I selected to use my sick time versus 21 Q. You said you did some -- the duties you did
22 using my annual time. And that's what I talked to 22 there included driving?
23 Matthew Jones and -- the Amy lady. Amy -- right here 23 A. Uh-huh.
24 (indicating.) 24 Q. About how much of your work was driving?
25 Q. So Amy and Matthew Jones? 25 A. Like 75 percent.
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1 Q. And so, can you drive today? 1 A. It slows me down. 1It's making me slower.
2 A. Yes. 2 Q. How so?
3 Q. And you could drive fine then? 3 A. It's Tike versus you turning a corner and
4 A. Yes. 4 Jooking back, you just do a quick Jook back. And my
5 Q. And your sight and vision problems that 5 angle is really slower. It's just slower. I mean, some
6 you've described to the jury do not interfere with your 6 people drive fast, some people drive slow and I'm going
7 driving abilities? 7 to be a slower driver.
8 A. This interferes with my driving ability. 8 Q. Did you ask for a reasonable accommodation
9 The Timited to move my shoulders, to move my neck, this 9 for slow driving? You just testified that --

-| =~ - 10-- —is what interferes with my-driving ability. I drove for 10 A. ° I-just asked for accommodation. "I asked for
11 DC for six years with the same situation. 11 accommodation. Give me an opportunity to come back to
12 MS. CONNOR: Objection, nonresponsive. 12 work. Give me an opportunity to come back to work. I
13 Q. (BY MS. CONNOR) So you're pointing to your 13 have 72 hours. whatever that accommodation may be, I
14 shoulder. 14 will go with it. They didn’t accommodate me. They said
15 A. My shoulder and my neck. Instead of me 15 flat out, flat pancake, no.

16 turning my body the way y'all turn your neck to look, I 16 MS. CONNOR: Objection, nonresponsive.
17 have to turn my whole body to Took versus you just turn 17 A, I don't know what kind of accommodation they
18 your neck. 18 had, because some people go to different jobs, work
19 Q. And that's to this day? 19 different; 1ike some people go to the food stamp place
20 A. Yes. 20 and work, some people go to -- you know, the agency was
21 Q. To this day you still have difficulty 21 in a reorganization, so other peoples was working not
22 driving? 22 even driving. Some people just do -- my friend, she
23 A. But it's better, I can drive. 23 have accommodation. She do secretary work, sit at the
24 Q. But you can drive? 24 desk. My accommodation, I didn't get any accommodation.
25 A. Yes, yes, I can drive. 25 whatever that would have been to help me, there was no
o L Page 70| o R Page 72
1 Q. Do you have any restrictions on your 1 accommodation made for me. Flat out no. There was no
2 driver's license? 2 accommodation. I asked, the State asked, I asked
3 A. I always have restriction on my driver's 3 Nicole, I asked Ms. Lisa, it was just flat out no.
4 Ticense. 4 Melissa Hobbs said, we can't help you, no. So that's
5 Q. . Okay. what are those? 5 what she told me.
6 A. Restriction A, 6 Q. okay.
7 Q. what does that mean? 7 A. So, they didn't help. )
8 A. Drive -- don't drive without glasses. 8 Q. So in addition to the 72 hours that you
9 Q. Any other restrictions on your driver's 9 asked to use your leave or your request to Ms. Ogle fo
10 Ticense? 10 Tight duty, is there any other request that you
11 A. Not that I know of. 11 accommodate -- for accommodation that you're alleging?
12 Q. But you're able to drive? 12 A. I asked her can I do just office work for
13 A. Yes. 13 now until I can get it together.
14 Q. dkay. And so -- but you're explaining that 14 Q. who did you ask?
15 you're having difficulty. Does it impair your vision, 15 A. I asked Ms. Ogle can I just sit at the
16 this physical pain that you're alleging or your 16 office and do stuff and do the visits. I can do
17 inability to turn? 17 children visit, you know, that takes up all of their
18 A. what do you mean? what pain are you talking 18 time. .
19 about, my back pain or my eye pain? 19 Q. Are there visits on-site where you were?
20 Q. You were pointing to your shoulder and you 20 A. Yes. Visit on-site, yes.
21 were motioning that you had difficulty turning? 21 qQ. what are the duties of somebody whose, as
22 A. Yes, it's stiff. vyes, I have difficulties 22 you testified, doing visits?
23 turning, yes. 23 A, Going and watching the interaction between
24 Q. But that's not interfering with your 24 the children and the parents.
25 driving; is that what you're telling the jury today? 25 Q. Do you take notes?
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1 A. I take notes, yes. 1 conversation -~ well, né, I can't tell you the first.
2 Q. was that something you had done in the past? 2 we talked about mostly she wanted to know when I'm
3 A. Uh-huh, yes, I have done that in the past. 3 coming back to work and then she asked, you know, how
4 I just monitor kids while they're in the meeting with 4 I'm doing, when can you get back to work or I need
5 the workers. And I have the -- you know, paperwork. I 5 doctor excuses. So I will give her a doctor excuse or I
6 had sat in courts, listen. I could have did anything. 6 need this. I said, well, my former supervisor had all
7 Q. So -- so I just want to make sure because 7 of my doctor excuses. So I said I can produce the
8 you've filed a civil rights Tawsuit against the égency, 8 doctor excuses for you.. So I got all of my doctor's
9 so we're going to make sure that today you tell me every 9 excuses that I had and gave them to her. And then she
10- - -part of -your claim. -So we have that you-asked for 72 -10 called, well, I need something from the doctor; I
11 hours to be able to use your annual leave? 11 demanded something from the doctor. I said, well,
12 A. Uh-huh. 12 workers' comp you only can go to the doctor every three
13 Q. You asked for 1ight duty, which might have 13 weeks, you can't just pop up and go. It's not like
14 encompassed paperwork, office, watching the visits with 14 that, but T do my -- I'11 do the best ¥ can do. And I
15 the children, food stamps, these kind of things? 15 even-a had a coworker put stuff in her seat for her.
16 A. Uh~huh. 16 Q. Okay. Wwhen was that and who was that?
17 Q. And who did you ask to do that? 17 A, That was probably about -- Ms. Peggy --
18 MR. WALSH: Objection, form, 18 Ms. Peggy might have gave -- gave her a doctor excuse to
19 mischaracterization. 19 put in her seat. It was probably during July.
20 Q. (BY MS. CONNOR) Okay. well, then, why 20 Q. who -- who did you ask to put something in a
21 don't you characterize what exactly it is that you're 21 seat?
22 claiming in this lawsuit? 22 A. Peggy Mata, she gave it to ahother coworker
23 A. Discrimination. 23 and put it in her seat because she wasn't, you know,
24 Q. I'm talking about the accommodations you 24 there or something. I said, put it on her door or put
25 requested. ) 25 in her seat so she can get it.
o o Page 74 - ) ~Page 76
1 A. I requested accommodation, whatever 1 Q. Put what?
2 accommodation they can provide for me. 2 A. A doctor excuse, once I had it.
3 Q. Is that what you said? 3 Q. okay. <Can you just be more detailed about
4 A. No. I asked -~ I asked Ms. Oglebee, she 4 when that started, what you asked to put -- who you
5 sajd she would check with a supervisor for light duty. 5 asked and what you asked to be put in whose seat?
6 of course another terminology would be alternate duty. 6 A. I had an excuse that I needed to give to
7 she come back and said, there's no such thing as light 7 Ms. Nicole and I -~ I needed to get it to her, and I
8 duty. Then I asked -- I asked, well, I can just, you 8 asked one of the coworkers to pick it up. They came and
9 know, right now, I can, you know, stay at the office and 9 picked it up and they took it to Stemmons office, and
10 do paperwork, do visits and do this. ’ 10 they gave it to another coworker to put in her seat for
11 Q. Did you ask? 11 me.
12 A. Yes.v I asked Ms. oglebee I can do -- you 12 Q. okay. And do you remember what the note
13 know, Tight duty. include anything. I said I can do the 13 was -- who the note was from?
14 visit. T can... 14 A. It was Dr. Zegarelli. It was a note from
15 Q. okay. And when was that? 15 Dr. Zegarelli. Wwhich one, I don't know.
16 A. when I was talking to her one day on the 16 (eExhibit 6 marked)
17 phone. wWe talked several times. I can't identify all 17 Q. (BY MS. CONNOR) was that Exhibit 6?7 I'm
18 of the dates. 18 showing you Exhibit 6. Do you recognize that?
19 Q. okay. Can you give me ballpark what dates 19 A. uh-huh.
20 you talked to Ms. Ogle on the phone? 20 Q. It's actually -~ Exhibit 6 is two documents.
21 A. Maybe it was June or July. ) 21. Do you recognize that one on the second page?
22 Q So just one conversation with her? 22 A. Uh-huh, yes.
23 A No. Wwe had many conversations. 23 Q. Do you remember receiving this letter on
24 Q. okay. what did y*all talk about? 24 September 8th -- well, the letter is dated
25 A well, I can tell you the first 25 September 18th from Lisa Black?
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1 A. Yes, uh-huh. 1 Q. -- by that time?

2 Q. okay. Did you write a response? 2 A. Uh-huh.

3 A; yes. 3 Q. At the time, did you -- were you able to

4 Q. okay. And you gave it -- 4 drive yourself to this meeting with Ms. Black?

5 A. No. I believe I called. I called and set 5 A. My sister drove me.

6 up a meeting but she was out of -- she was out of the 6 Q. Okay. Were you in excruciating pain at the

7 office. So we couldn't have our meeting until September 7 time of the meeting?

8 the 29th, I belijeve. 8 A, No.

9 Q. And you've testified a little bit already; 9 Q. wWere you in excruciating pain at the time

10 - -is that correct? - - SRR - -10 -~ - that ‘you talked to Ms. Ogle in-Tate -- in late July?

11 A. Uh-huh, yes. 11 A. I don't remember. I probably was having a

12 Q. oOkay. 1Is there anything you want to add to 12 pain episode. Or maybe I was just depressed because she
13 that about what y'all discussed? 13 had sent out this letter.

14 A, well, I discussed with her -~ I was telling 14 Q. Are you claiming in your lawsuit any

15 her -- I told her, I said, you know, Ms. Black, I don't 15 discrimination based on your FMLA status?

16 understand. I nearly lost my 1ife working for CPs 16 A, I never knew about my FMLA status. Nobody
17 trying to get gifts to children, and they had to 17 ever told me.

18 Titerally pull me out of the car. My car was totaled 18 MS. CONNOR: Objection, nonresponsive.
19 and this is how I get treated. I mean, I just don't 19 A. I don’'t even know when I went on FMA (sic).
20 injure -- I have a back injury. I have a shoulder. I 20 Nobody never even told me T went on FMA. They just -- 1
21 mean, my whole Tlife is turned upside down. I said, and 21 never signed any paperwork. It's just the same as Lisa
22 this is what they make me go through? I'm -- I don't 22 putting my time in twice. So she didn't know where it
23 understand. I am doing a good job and I'm a good 23 was going in neither, Ms. ogle. I had to pay money back
24 workér. And that's what I told her. 24 because she put in my time. That's how much she knew.
25 Q. And so to this day, you're still having 25 She didn’'t know. I never was on the unit.
) ) o ] Page 78 ] , S Page 80

1 those injuries that you complained of, the accident that 1 Q. (BY MS. CONNOR) If you'll flip to that

2 you just described was Dacember? 2 third page of Exhibit 6.

3 A 16, '08. 3 A, Exhibit 6.

4 Q '08. 4 Q. It's the second full paragraph, it starts

5 A. They are a permanent injury. 5 with, "in February 2009."

6 Q And then this is the -~ 6 A. Uh-huh. Do you want me to read it?

7 MS. CONNOR: Objection, nonresponsive. 7 Q. No. I'm just going to ask you a question.

8 Q. (BY MS. CONNOR) And. this is a meeting in 8 Do you recall -- this is a narrative by Ms. Ogle

9 September the next year, almost a year later, that 9 relating to your incident and your lawsuit. She said
10 you're having? 10 she contacted you in February 2009 and inquired about
11 A. Have you ever had a back injury? 11 your status.,

12 MS. CONNOR: Objection. 12 A. uh-huh.

13 Q. (BY MS. CONNOR) You.can't ask me a 13 Q. Is that correct?

14 question, sorry. This is your lawsuit. You filed a 14 A. I believe it is, maybe. I'm not for sure of
15 Jawsuit. we get to ask you questions. 15 the date because everything was happening. I just don't
16 A. Okay. I -- I have permanent injuries. 16 know. It could be right, it could not be right, I don't
17 MS. CONNOR: Objection, nonresponsive. 17 know.

18 Q. (BY MS. CONNOR) I asked you, this was 18 Q. Do you remember talking to her somewhere
19 almost a year later; is that correct? And you were 19 around February of 20097 »
20 saying -- and you were -- 20 A. Maybe at the latter part. I just don;t know
21 A. october, November, uh-huh. 21 when.
22 Q. So it's almost a year later? 22 Q. Do you remember her asking you why you
23 A. Uh-huh: 23 hadn't tried to contact her? ’
24 Q. And so you've seen several doctors -- 24 A. If she called my -- if she called me, that
25 A. Uh-huh. 25 means that I didn't really know -- I didn't know of her,
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1 if she called me first. So, you know, that's the fuzzy 1 but every three weeks because workers' comp doesn't
2 part. I can't remember that part, who called who first. 2 allow you to see the doctor but every three weeks. And
3 The only way I found out -- I found out through the 3 I think that's what I told her, I don't know.
4 grapevine she was my supervisor. Because, Tike I said, 4 Q. At that time in February were you unable to
5 Monica McFarland, I was up under her care. 5 drive?
6 MS. CONNOR: Objection, nonresponsive. 6 A. You know, I honestly think at that time
7 A. I don't know., I just honestly don't know. 7 maybe, I'm not for sure. I probably -- since T had just
8 Q. (BY MS. CONNOR) Do you remember her calling 8 started my treatments, I -- in February probably was the
9 you in February 20097 ' 9 hard month, January, February, March was really a
T — 10— - A7 7 r think she maybe called me in February. 10 complicated month. So it could well bé true.” "I'm not
11 January, February, March -- everybody was calling me. 11 for sure.
12 Q. when you say everybody was calling you, what 12 Q. You don't remember whether in February 2009
13 do you mean by that? 13 you drove a car?
14 A. My lawyer was calling me, the doctor was 14 A. I'm sure I drove maybe to the store or
15 calling me, my bill collector was calling me, my car was 15 something.
16 calling me because I hasn't paid the remaining balance 16 Q. Did you drive to your classes?
17 of the car being totaled out. So I just don't know, and 17 A. My husband mostly take me to my classes
18 then, if you think about this, I had just been injured 18 because it's at night.
19 during that time. I was just injured. I was injured 19 Q. Did you ever drive yourself to class?
20 December 16th and I'm on my medication. So everything 20 A. Every now and then, yes.
21 is fuzzy by then., That's early February and I had just 21 Q. So you were driving in February 20097
22 had my injury. So you can't expect me to remember too 22 A. Maybe 40 percent out of 100.
23 much. And I was going through it. and then she’s 23 Q. okay. So you drove yourself to the store as
24 calling me, so I don't know. 24 you testified to the jury?
25 MS. CONNOR: Can you mark that? 25 A. Uh-huh.
. Page 82 _Page 84
1 Thanks. 1 Q. And you drove yourself to class?
2 (exhibit 7 marked) 2 A. Uh-huh.
3 Q. (BY MS. CONNOR) I'm showing you what's been 3 Q. okay. Did you do any other driving in
4 marked as Exhibit 7. Do you.recognize that? 4 February 20097
5 A. uh-huh, yes. 5 A. Every now and then I -- the doctors that ar
6 Q. okay. 1Is that the page that you faxed over 6 in the neighborhood, I drive to the neighborhood.
7 to her as she stated in Exhibit 67 7 Q. oOkay. Wwhere?
8 A. That may be one of the pages I faxed to her. 8 A. It's -- Doctor is on wheatland, it's about
9 Q. okay. Are you saying you faxed more than 9 ten minutes away.
10 one page to her? 10 Q. okay. And you testified to the jury about
11 A. Yes. 11 75 percent of your job was driving?
12 Q. That day? 12 A, Uh-huh, yes.
13 A. I don't know what day. I don't know, what 13 Q. And the rest of it was visifing -- observin
14 day is that? Has it got a fax number on it? 14 visits?
15 Q. I don't know. 15 A. Uh—hgh.
16 A. It could be because I faxed -- 16 Q. Light clerical work?
17 Q. But that is something you did fax to her? 17 A. Yes.
18 A. Uh-huh, vyes. 18 Q. working in food stamps?
19 Q. Did you tell her at that time how long you 19 A. Not food stamps. That would be an a1ternaf
20 expected to be out? 20 duty that they could put me on.
21 A. No, I didn't, because that's for the doctor 21 Q. oh, okay.
22 to determine. 22 A. Yeah.
23 Q. Is that what you told her? 23 Q. But 75 percent of your job was driving?
24 A, I told her I don't know, I would go see the 24 A. Yes.
25 doctor and see what he said. But I can't see the doctor 25 Q. And you just testified to the jury that
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1 basically your eye issues were not impairing your 1 on Exhibit 6 --
2 driving abilities, other than wearing corrective lenses; 2 A. Uh-huh.
3 is that correct? ' 3 Q. -- that you're Tooking at. It starts with,
4 A, No, that's not correct. 4 "on April 15th I contacted Ms. Howard to inquire about
5 Q. okay. 5 her return to work status. She stated that she was not
6 A. That's not correct. Because you have a 6 physically able to return to work because she was still
7 time. You have, my accident was December the 8th. 7 suffering from pain in her back.”
8 MS. CONNOR: objection, nonresponsive. 8 A. Uh-huh.
9 A. You have January, you have February, you 9 Q. okay. Do you remember her calling you that
-10 ----have-March-and-you-have April. My accident, I told them 10 day?
11 in November -- I just started healing at the beginning 11 A. I don't know what day it was. But she ~- I
12 of October and November, September, I just started 12 did talk to her probably.
13 healing. This is the beginning of the month. This is 13 Q. Do you remember talking to her?
14 where I just started my treatments. So the dates -~ you 14 A. I don't remember what day it was, but I
15 have to consider the dates. Like January, I had my 15 remember talking to her.
16 accident December 16, '08. So you have January,.you 16 Q. And do you remember any part of the
17 have February, I'm in pain. You have January, February, 17 conversation that y'all had?
18 March. April, I started beginning to feel better. 18 A. she -- Tet me see what ~- she had told me
19 March. So all of those dates, you have to consider my 19 that -- she had told me that she needs to get somebody
20 accident and my recuperation period there. Not October, 20 for the unit. And I respond, how are you going to just
21 November, December. October, November, December, I'm 21 throw me out and get somebody? I mean, I had an
22 ready to go to work. . 22 accident. I am working. I had a work-related accident
23 Q. Sso back to Exhibit 6 in that second full 23 and I'm healing. Wwhy are you -- why are you harassing
24 paragraph. 24 me? Why are you telling me these things to upset me?
- 25 A. Exhibit 6. 25 You know, that's upsetting. She's telling me that she's
I Page 86| .. ... _ . . _ Page 88
1 Q. Do you see that second full paragraph where 1 going to have to get somebody else in my place and I got
2 she states that you told her you didn't know when you 2 upset and that was it.
3 would be back, that the doctor would make those 3 Q. And you got upset and what did you say to
4 decisions? 4 her?
5 A. Uh-huh. 5 A. I just say, you do what you need to do. I
6 Q. And like you stand by that today, that's 6 said, you need -- you know, I can't control you, you do
7 what you said to her? 7 what you need to do.
8 A. Yes. The doctor have to make them 8 Q. And what did you mean by that?
9 decisions. He made a decision for me to go back to work 9 A. whatever she needs to do -- whatever you
10 part-time. . 10 need to do, do qt.
11 Q. okay. 11 (exhibit 8 marked)
12 A, I'm not the doctor. T can't make a 12 Q. (BY MS. CONNOR) 1I'm showing you what's been
13 decision. I can't make a decision. I mean, I can't 13 marked as Exhibit 8. Do you recognize that?
14 release myself to work. 14 A. vh-huh, yes.
15 Q. But you were driving at the time? 15 Q. So that's something that you faxed to
16 A. I can drive. 16 Ms. 0gle on April 15th? .
17 Q. Yes. 17 A. Uh-huh.
18 A. He didn't say I couldn't drive. I have a 18 Q. Did you drive yourself to that appointment?
19 Ticense. 19 A. No. My sister drove me.
20 Q. A1l right. so if you'll go down to the next 20 Q. Are you sure?
21 paragraph, April 15th, 2009. 1It's the third full 21 A. Yes, yes,
22 paragraph on the page of Exhibit 6. 22 Q. okay. Did you do any other driving in the
23 A. which? The third page? 23 month of April? was there any driving in the month of
24 Q. It's the paragraph right under the one we 24 Apr11?
25 were just Jooking at in the narrative from Nicole Ogle 25 A.  No.
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1 Q. You didn't drive yourself. anywhere in the 1 A. No. I don't remember. I don't know how she
2 month of April? 2 got it.
3 A. I drove maybe to the store, maybe down -- 3 Q. okay. If you'd go back to Exhibit 6,
4 not just hop in the car to the store and get out. My 4 please.
5 husband drive me everywhere. ' 5 A. Uh-huh.
6 Q. But you did drive in April? 6 Q. In that -- did you -~ that third full
7 A. Yes. 7 paragraph Ms. Ogle states that you asked her to contact
8 (Exhibit 9 marked) 8 the doctor's office regarding your status. Do you
9 Q. (BY MS. CONNOR) I'm showi ng you what's been 9 remember doing that?
-10 -~ -marked as Exhibit 9. Do you-recognize that document? 10 A, Uh-huh, vyes.
11 A. Yes. 11 she said she needed permission. I gave
12 Q. oOkay. Did you give that to Ms. Ogle 1in 12 her permission and she said she would check with her
13 March? 13 supervisor.
14 A, Do she have it? I mean, if she faxed it. 14 About what?
15 She should have all of the doctors excuses. I don't 15 A, If she can do that. °
16 know when she got it -- 16 Q. Do what?
17 MS. CONNOR: Objection, nonresponsive. 17 A, Contact my doctor.
18 A. -- or how. She got it. I don't know how 18 Q. okay. It says that you told her that you
19 she got it, but she do have it. 19 were not physically able to return to work because you
20 Q. (BY MS. CONNOR) Did you give it to her in 20 were still suffering from pain in your back?
21 March? 21 A. uh-huh,
22 A. I don't know which one of my friends gave it 22 Q. Is that correct?
23 to her. I honestly don't know which one of my friends. 23 A. Yes.
24 I didn't hand her anything, no. Physically give to hen 24 Q. okay. Do you remember telling her that?
25 is that what you mean? 25 A. Yes.
. Page 90 . S Page 92
1 Q. or fax it to her, or fax it to the 1 qQ. okay. Now the next paragraph says she
2 department. 2 contacted you again in May; do you recall that?
3 A. I probably -- somebody -- is it a fax? 3 A. uh-huh, yes.
4 Because I sent some forms. 4 Q. okay. Did she ask you if you were ready to
5 MS. CONNOR: Objection, nonresponsive. 5 come back to work?
6 A, Maybe Ms. ... 6 A. No.
7 Q. (BY MS. CONNOR) Do you remember that 7 Q. Okay. What was the point, if you recall, of
8 document? 8 that conversation or the reason she picked up the phone
9 A. Uh-huh, yes, yes, yes. 9 and called you, if you recall? _
10 Q. okay. And it's dated March 4th, 2009? 10 A. she was getting to where I guess she was
11 A. uh-huh. 11 trying to see where I'm at in my -- my healing process.
12 Q. okay. And it's from your doctor? 12 Maybe I shouldn't have said no. Maybe I don't remember.
13 A. Uh-huh. 13 But she was getting to the point to see where I was at
14 Q. Concerning your injury? 14 in my healing process.
15 A. Uh-huh. 15 Q. And what did you tell her?
16 Q. okay. Do you think -- but you can't 16 A. I tell her 1'm suffering from vision
17 remember whether you faxed this to somebody at the 17 problems due to my Cymbalta. I was taking 60 milligrams
18 department or gave it to somebody at the department; is 18 of Cymbalta.
19 that correct? ' 19 Q. Cymbalta?
20 A. Most of them have a fax page on them though, 20 A. Uh-huh. I was taking 60 milligrams of
21 if they was faxed. 21 Cymbalta.
22 MS. CONNOR: Objection, nonresponsive. 22 Q. And what is Cymbalta?
23 A, I don't remember. 23 A. It's a drug for depression, that causes
24 Q. (BY MS. CONNOR) I'm asking you if you 24 b'Iurljed vision.
25 remember. 25 Q. Are you still taking that?
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1 A. NO. 1 A. Yes, yes, yes.
2 Q. How Jong did you take that? 2 Q. So you're saying it was probably a muscle
3 A. The 60 milligrams of Cymbalta, I took it 3 relaxer?
4 from -- he started me out in, I think it was February 4 A. Uh~huh.
5 until maybe May, I can't just remember, or 3uly. S Q. okay. And you were taking two different
6 Q. And you said, "he started me out," which 6 kinds of muscle relaxers?
7 doctor was that? 7 A. Yes.
8 A, Dr. zegarelli. 8 Q. one you can't remember the name and one is
9 Q. And you believe the blurred vision was 9 something 1ike Soma?
10~ -- attributed from the Cymbalta? 10 A. Uh~huh.
11 A, Yes, 11 Q. Isn't that what you testified?
12 Q. It said you continued to have spasms in youn 12 A, Yes.
13 back? 13 Q. So back in May of 2009 you had an
14 A. Yes. ) 14 appointment with Dr. Zegarelli; is that correct?
15 Q. Did you continue -- did you tell Nicole 0Ogle 15 A. Back in May 2009 I had an appointment --
16 that you were having spasms in your back? 16 back in May 2009 had appointment with Dr. zegarelli.
17 A. I didn't understand the question. 17 May. Yes, I had an appointment. I don't remember wha
18 Q. okay. Does -- she has stated in this letter 18 date.
19 that as part of Exhibit 6 that she talked to you in May 19 Q. Did you drive yourself to that appointment?
20 and that you told her you were having spasms in your 20 A. My husband did. My husband or either my
21 back. 21 sister drove me. ‘
22 A. Yes. 22 Q. Do you remember which?
23 Q. Do you remember telling her that? 23 A. No, I don't.
24 A. uh-huh. 24 Q. Did you tell Dr. Zzegarelli that you were
25 Q. Okay. cCan you tell the jury what you meant 25 having spasms in your back?
- _ . Page 94| o Page 96
1 by having spasms in your back? 1 A. Uh-huh, yes.
2 A. uncontrollable muscles. Wwhen I sat, it's 2 Q. still?
3 Tike uncontrollable muscle. They just come out of 3 A. Uh-huh.
4 nowhere. And it's Tike they're painful and it's even 4 Q. what other types of things did the spasms in
5 hard for me to pick up a purse or pick up something. 5 your back prevent you from doing?
6 Q. so was that interfering with your ability to 6 A. It -- it just immobilized me. I have to lay
7 drive? 7 down so -- it just, when I got spasms, if I'm home I can
8 A. when I have them, yes. 8 take medication. These was when they was
9 Q. okay. And so when you have them, have you 9 uncontrollable. It wouldn’t allow me -- I couldn't 1ift
10 ever had them when you were driving to the store or to a 10 up any weight, like carry my purse. It was very
11 class that you just testified to the jury that you did 11 painful. when you sit down to use the bathroom, it
12 back in April? 12 feels Tike everything is going to drop out. It just
13 A. I had to pull over a couple of times. I did 13 very painful and uncomfortable, and it just feel like
14 have them while driving, and I had to pull over a couple 14 you have no control of your body.
15 of times. I couldn't take any medication because T was 15 Q. And how many times a day did this happen?
16 going to class, yeah. 16 A. This was in May? This was in May. It
17 Q. okay. Wwhat medication did you stop taking 17 probably -- during May, it probably Tike maybe once a
18 because of class? 18 day or maybe three times a week or maybe four times a
19 A, I didn't stop taking them, I couldn't take 19 week. I'm not for sure, because I'm getting stable
20 them when I was going to class. 20 during that time as time goes by.
21 Q. okay. What medications? 21 Q. Because you just testified to the jury that
22 A. Soma, Soma. S-o-r-s -- it's for muscle 22 in April you felt better?
23 spasm and there's another one, I can't think of the name 23 A.-  Yeah, I did. As time goes by, I started
24 of it. ) 24 feeling better.
25 Q. But that was another muscle relaxer? 25 Q. okay.
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1 A. As time goes by I started feeling better. 1 Q. Okay. when did you see Dr. Daley?
2 Q. Since April 2009 you testified that you 2 A.  2010.
3 started feeling better? ' 3 Q. And he gave you or she?
4 A. Uh-huh, yes, yes. 4 A. Three epidural.
5 Q. okay. So by May 2009 are you feeling better 5 Q. And what's his or her first name; or do you
6 than you did in April 20097 6 remember?
7 A. Yes. Every month I felt a little better and 7 A. No. It seems like I want to say Benjamin.
8 then -- 8 I don't have the information with me.
9 Q. And did you have fewer of these spasms that 9 Q. oOkay. Is that somebody that Dr. zegarelli
-10 - ~you've described to the -jury? 10~ - referred -you-to or works with him, “or “is he just another
11 A, After I got my epidural shot, it was great. 11 provider on the 1ist?
12 Q. And when did you go get the epidural shot, 12 A. He -- let me see how this work. workers'
13 again? 13 comp -- let me see, workers' comp -- did workers' comp
14 A. It wasn't until 2010. 14 refer? Dr. Zegarelli referred me to Dr. Daley. Once
15 Q. I'm sorry? 15 the state approved the injection, Dr. Daley have to be
16 A. 2010. 16 on workers' comp network. That's how that works., I'm
17 Q. 2010. okay. Did you -- did Dr. zegarelli 17 sorry.
18 in 2008 or 2009 give you an epidural shot? 18 Q. That's okay.
19 A. The State wouldn't allow him to. 19 A. I'm so sorry.
20 MS. CONNOR: Objection, nonresponsive. 20 Q. That's all right. I understand.
21 A, No, no. ‘ ) 21 And so once he gave you the shot, did
22 Q. (BY MS. CONNOR) Okay. 22 it -~ for lack of a better word -- cure you?
23 A. It wasn't Dr. Zegarelli to give the shot. 23 A. It didn't cure me. I'll never be cured. It
24 Q. So who gave you the epidural shot? 24 helped me.
25 A. Dr. Daley. 25 Q. okay. How do you know you'll never be
B . , Page 98 - : Page 100
1 Q.. Dr. paley? 1 cured? How do you know that?
2 Uh-huh. 2 A. You can't cure the vertebrae, unless I have
3 Q. okay. This is a new one. 1I've never heard 3 surgery. The surgeon told me unless I have surgery, I
4 today -- v 4 would be cured, but I am able to function.
5 A. Epidural. You didn't talk about epidural 5 Q. okay. So we'll get back to the surgery
6 shots. You got -- 6 issue. But we might as well just get back to Exhibit 6.
7 Q. Ms. Howard, two hours ago I asked you if 7 f you'll go back to Exhibit 6 and we'\re at the end of
8 there were any other doctors. 8 May. when you talked to Nicole Ogle ~-- when you told
9 A. Maybe I just should have said, I'm not for 9 her, you testified that you told her you had blurred
10 sure. -Because there's so many doctors in the network. 10 vision from the Cymbalta and spasms in your back.
11 I mean, I don't think about them until I hit on that 11 A. uh-huh.
12 point. 12 Q. And you recall that conversation with her;
13 Q. okay. 13 is that correct?
14 A. Like the epidural, I didn’'t think about the 14 A. th-huh, vyes.
15 epidural until you hit on that point. So, I'm sorry. 15 Q. So let's skip down to the next paragraph.
16 Q. okay. I'm not griping at you. I just want 16 Ms. Ogle said that she tried to contact you or that she
17 to get home sometime today. 17 contacted you in the month of July. She said that you
18 A. I'm sorry. You know -- 18 got upset with her, that you were being harassed; is
19 Q. That's okay. 19. that correct?
20 A. okay. I have a network of doctors and I 20 A. Yes. , )
21 just can't keep up with them. And when I get to that 21 Q. I-mean, is -- do you recall it getting more
22 point, like the epidural, that's totally different. 22 heated, the conversation with her?
23 Q. okay. Dr. Daley, is that just a regular 23 A. Yes.
24 spelling, D-a-i-1-y? ’ 24 Q. okay.
25 A. D-a-1-e-y. ‘You're right, you're right, yes. 25 A. she threatened me.
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1 Q. Okay. How did she threaten you? 1 times that you called?
2 A. I'm going to have to put somebody else in 2 A. I left one voice message. The other times,
3 your positioh. see, this is her side. It's not mine. 3 I didn't.
4 Q. okay. But that's -- I'm just asking you 4 Q. Do you remember on or about when that was
5 what she told you. 5 that you left the one voice message?
6 A. Yes, yes. She said, I am going to have to 6 A, It had to be in -- sometime in July or
7 put somebody else in your position. I said, how are you 7 August. I'm not for sure.
8 going to do that? I'm injured. I nearly Tost my life 8 Q. okay. So when you talked to Ms. Ogle 1in
9 for cPS and y'all throw me away like a rag dol1l. . I done 9 July, and as you just testified, it got a little testy,
10- - - lost my car, a-bill collector; my whole Tife is upside 10 at that-point was your back also increasingly better; -as
11 down and this is what you tell me? 11 you just testified?
12 Q. Is that -- is that what you told her -- 12 A. It was -- it was better. It was getting
13 A. I don't know what I told her that day. 13 better every day. But it wasn't to the point to where 1
14 Q. -- 1in July? 14 can go back to work and function. I can't have kids --
15 A. I was upset with her because she threatened 15 Q. why not?
16 me. I just have to get somebody else. I'm Tike... 16 A. I can't have kids in the car and I have to
17 Q. So is that a fair characterization then that 17 pull over and we on a schedule. I can't have kids and 1
18 she makes that YOu became verbally aggressive on the 18- have to stop and take some -- or either get back or
19 phone? 19 either go home or whatever the reason may be. That
20 A. I didn't become verbally aggressive. I was 20 would be a liability. That would be totally a -- that
21 just stating facts. when she told me this, I was stern. 21 would be unfair to the agency and that would have been
22 I said, this is how you treat me? You don't even know 22 unfair to me to do something 1ike that. That would be
23 me. I haven't even worked for you. I haven't even been 23 not safe at all.
24 in your unit. I'm a good worker. I had an accident 24 Q. So --
25 delivering gifts to kids making sure children get their 25 A. But this was the Jast time I talked to her
i , ) 7 o o Page 102 7 Page 104
1 gifts. And you're just going to throw me away Because 1 though.
2 you need somebody on your unit? 2 Q. So July in 2009 you were still experiencing
3 Q. oOkay. And so in July after you have this 3 these spasms --
4 conversation with -- you have this conversation with her 4 A, Uh-huh.,
5 in July over the phone and you told her that you would 5 Q. -- that you've described to the jury?
6 not be making the decision to go back to work. D¢ you 6 A. Yes.
7 remeniber telling her that? 7 Q. And you don't believe it would be safe to
8 A, Yes, yes, yes. 8  drive?
9 Q. okay. 9 A. Not at that time.
10 A, I will not be -- 10 Q. okay.
11 Q. And is that the time that -- did you fax her 11 A. That's why I asked her for Tight duty.
12 something or did you ask -- is that when you asked April 12 Q. But you had been driving at this point?
13 Gonzales to get involved? 13 A. Yeah, at my own risk, my own self, yes.
14 A. That may have been the time. 1I'm not for 14 Q. okay.
15 sure when my counsel got involved. But that could have 15 A. Not that much.
16 very well been the time, because I tried to call 16 Q. There's other people on the road though,
17 Ms. Oglebee Tike three times. She wouldn't pick the 17 right, when you're driving?
18 phone up. But we did, at the end of our. conversation, 18 A. Yes, it is.
19 apologize. And I said, you know, T apologize and she 19 Q. And was this -- you had testified already
20 apologized, too, for being a little testy. But -- and I 20 once that you told her that the agency could do whatever
21 tried to call her three times, she didn't even pick the 21 they needed to do?
22 phone up. So I did get another note at that time -- 22 A. I didn't say that. I told her she could do
23 maybe that's when that note Eame -- and I had somebody 23 whatever she needs to do, because she was the one
24 to take it over. I jﬁst don't remember. 24 badgering me. It wasn't the agency.
25 Q. Did you Teave a voice message of these three 25 Q. Okay. what do you mean she was badgering
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1 you? 1 else went on.
2 A. Kept calling me or ask me -~ demanding me to 2 Q. okay. When you talked to April Gonzales in
3 get a doctor excuse. I'm not the doctor, when can you 3 July of 2009, did you pick up the phone and call her?
4 come back to work. I can't determine that. That was 4 A. call who?
5 her. I can't determine -- I can't -- hey, Doctor, I 5 Q. April Gonzales. oOr did you go to her
6 need to go back to work., I can't do that. That's not 6 office?
7 my place. I'm not a doctor. Oh, you need to go get a 7 A. I think I was there, maybe. I've been in
8 doctor's excuse. And I tell her it's every three weeks, 8 her office. I don't know was this phone -~ I think --
9 that workers' comp only allow you to see the doctor -- 9 I'm pretty sure this was at her office.
10 = - in my case it was like every three weeks.” "I would go in - 10 Q. So was it before or after you-talked to
11 every three weeks at that time. And I was getting 11 Nicole Ogle in July --
12 better, but she was Tike, you need to get an excuse, you 12 A. That was after I talked to Ms. Nico1e;
13 need to get this. I said, I do the best I can. And I 13 Q. Let me finish my questions, but go ahead.
14 gave her stuff and the stuff I gave to Monica, I got -- 14 A. It was after I talked to Nicole.
15 I made copies of the stuff that I gave to my supervisor . 15 Q. so after you talked to Nicole in July
16 and gave to her because she never was my supervisor. I 16 of 2009, you went to Ms. Gonzales' office. 1Is that what
17 may have transferred over, I don't even know when. I 17 your testimony is?
18 don't even know when this took place, family medical 18 A. This could be anywhere in between or after.
19 Teave. 19 I don't know was it before I was having problems with
20 (Exhibit 10 marked) 20 Nicole or either after I was having problems with
21 Q. (BY MS. CONNOR) I'm showing you what's been 21 Nicole. So I don't know whether it was between or
22 marked as Exhibit 10. Do you recognize that? ‘ 22 after. Because I was having problems with her. I don't
23 A. Yes. 23 know if it probably had been before or maybe after, I'm
24 Q. Is that something that you faxed to Nicole . 24 not for sure.
25 ogle in July of 20097 25 Q. You don't remember?
o o Page 106 AU o Page 108
1 A. I believe -- maybe April Gonzales faxed thisg 1 A. I don't remember, because I've been -- saw
2 or did T fax it? Because I don't know. Because I gave 2 April several times. She's my counselor. We discusse
3 April something from Dr. McHenry. So I don't know who 3 about me trying to keep my job. That's what DARS do,
4 did it. If I did it -- is there a fax thing on here? 4 they try to keep you or maintain your job, you know.
S No, I think April Gonzales because she scratched out 5 And right now, if I had my regular supervisor, I don't
6 some stuff. This is April Gonzales' notes. So I think 6 think I never -- this would never happen because she
7 April Gonzales did this, faxed that over. 7 understand my work.

8 Q. okay. 8 MS. CONNOR: Objection, nonresponsive
9 A. To help me to keep my job. I believe she 9 Q. (BY MS. CONNOR) So your teétimony is you
10 was talking to Nicole. 10 don't remember but that you did go to the office to se

11 Q. Did you contact Ms. Gonza1es.in July of 2009 11 April?

12 and ask her to féx that for you? ) 12 A. I saw her several times.

13 A. she was working with me on my case. 13 Q. Okay. How did you get to her office?

14 MS. CONNOR: Objection, nonresponsive. 14 A. My husband usually takes me.

15 A. I don't know the date, but I did talk to hen 15 Q. Do you remember --

16 in July. ’ 16 A. or either I ride the bus or either the
17 Q. (BY MS. CONNOR) ' Okay. What did y'all talk 17 train.

18 about? 18 Q. So you're also riding a bus?

19 A. we talked about my job, my situation and my 19 or train.

20 supervisor. And I was asking her, my new shpervisor - 20 And train,

21 she was asking me what supervisor, I says, they done 21 This letter is dated 2000- --

22 transferred me to another.unit. I have no idea, you 22 January 26, 2009,

23 know, who is this person? I've never been over there, 23 A. Uh-huh.

24 but she don't, you know, quite understand. well, could 24 Q. And if you'll read this. Just read this
25 you help me, because that was it. I don't know what 25 sentence right here that I'm pointing to (indicating).
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1 A. Requesting accommodation. 1 number 16 sedentary level four hours a day, was that
2 Q. Yes. Go ahead and read that. 2 your understanding of what that meant?
3 A. she required visual accommodation. 3 A, th-huh, yes.
4 Q. okay. 4 Q. Is that what your doctor basically told you,
S A. Uh-huh, 5 that he was allowing you to go back to work for four
6 Q. So the DARS was dealing with your issues 6 hours a day?
7 with your eye; 1is that correct? 7 A. You want to know what he said to me?
8 A. - Uh-huh, yes. 8 Q. sure.
9 Q Is that a fair characterization? 9 A. He wanted to try me for four hours and wean
~10- -A ~-Uh-huh; yes. 10 me- of f- of the rest of the medication, which I was
11 Q okay. 11 already coming off of, that's what he said.
12 (Exhibit 11 marked) 12 Q. what medication were you being weaned off
13 Q. (BY MS. CONNOR) I'm showing you what's been 13 of?
14 marked as Exhibit 11. Do you recognize that? 14 A. I have no idea. I don't remember all of the
15 A. Yes. 15 medication. There was medication -- maybe -- maybe it
16 Q Do you remember receiving that? 16 was the Soma -- S-o-r-e-m and maybe it's the Flexeril, I
17 A, certified, yes. 17 don't know.
18 Q okay. 18 Q. Did you say Soma?
- 19 (Exhibit 12 marked) 19 A. Soma. I can't remember all of it.
20 Q. (BY MS. CONNOR) I'm showing you what's been 20 Q. Did you say Flexeril?
21 marked as Exhibit 12. » 21 A. It's not Flexeril, it's called something
22 A, Yes. 22 else.
23 Q Do you recognize that?. 23 Q. well you just started to say it, that's
24 A. Yes. 24 why --
25 Q Okay. Is that the letter that you provided 25 A. I know. But I don't remember. I don't
- - ) Page 110 o o Page 112
1 to Lisa Black after your conversation with her in 1 remember what it is.
2 September of 20097 2 MS. CONNOR: Objection.
3 A. I don't remember that letter providing for 3 Q. (BY MS. CONNOR) Let me finish my question.
4 tisa Black 2009. 4 she can't write both of us at the same time.
5 Q. Okay . 5 A. I'm sorry. )
6 A, I remember the four hours. 6 Q. Did you say Flexeril?
7 (Exhibit 13 marked) 7 A, No.
8 Q. (BY MS. CONNOR)  I'm showing you what's been 8 Q. okay. I heard you say Flexeril.
9 marked as Exhibit 13. Do you recognize that? 9 A, I said Flex-rel. It's not Flexeril, it's
10 A. Yes, yes. 10 something else. ‘
11 Q. okay. Do you -- is this something that you 11 Q. S0 are you taking --
12 provided to the department? 12 A. I don't know, no.
13 A. oOh, are you asking me did I provide this? I 13 Q. Hold on. Let me finish my question.
14 provided it to Ms. Lisa Black, yes. 14 ' Have you ever taken Flexeril?
15 Q. okay. was that before or after your meeting 15 A. Yes, yes.
16 with her? 16 Q. okay. Wwhen was the Tast time you took
17 A. It had to be -- there's another form that 17 Flexeril?
18 goes with this. This was after the meeting though. I 18 A. Maybe two years ago.
19 provided four hours a day because I went there. 19 MS. CONNOR: Let's go off the record.
20 qQ. But you recognize this? 20 THE VIDEOGRAPHER: Off record at 12:30.
21 A. Yes, yes, yes. 21 (Break taken 12:30 p.m. to 1:11 p.m.)
22 Q. It was something that you gave to Lisa 22 THE VIDEOGRAPHER: We are on record at
23 Black? 23 1:11 at the start of DVD number 3.
24 A. Uh-huh. 24 Q. (BY MS. CONNOR) Just to be clear, I think I
25 Q. And this indication down here in this box is 25 went back and checked out some of the stuff that I
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1 needed to make sure that I got on the record and I had 1 A. Uh-huh, yes.
2 forgotten to ask -- re-ask a question to you that I'm -- 2 Q. Perhaps this one, Exhibit 9, or no? Because
3 that your lawyer is going to ask you not to answer, I 3 I think you were saying earlier that you couldn't
4 anticipate. But I am going to go ahead and ask it again 4 remember who you gave this one to,
5 so that we have a clear record. 5 A. It's not that one. It can't be. It had a
6 Did you have a tumor at some point or a 6 date on it. It has got Dr. Bauhn is the man I saw after
7 complaint of a tumor at some point? 7 the accident. Dr. Bauhn, B-a-u-h-n. You may not even
8 MR. WALSH: Objection, privileged. 8 have that.
9 I'm going to instruct you not to 9 Q. Doctor -- I'm sorry. Could you spell that
~ 10~ answer. 10 again?- ;
11 MS. CONNOR: Okay. And can you 11 A. B-a- -- B-a-u-n -- Dr. Bauhn. He was the
12 specifica11y'state your objection or your privilege? 12 doctor that I saw that gave me my first excuse.
13 MR. WALSH: Physician-patient 13 pr. vaughn, v-a-u-g-h-n?
14 privilege. 14 A. I think it's v-a-u-g-h-n, yes.
15 MS.. CONNOR: Okay. 15 Q. And when did you see Dr. vaughn?
16 Q. (BY MS. CONNOR) I think I might have asked 16 A. Two days after my accident.
17 you this before, but when did you realize that you had a 17 Q. Did you do just remember this just now?
18 new supervisor? Do you recall? 18 A. we talking about it earlier.
19 A, No, no, ma'am. No, I don't. 19 Q. Okay.
20 Q. And was there a reorganization? 20 A. we talked about vaughn. Wwe were trying to
21 A. It wasn't a reorganization. It was going to 21 spell Bon, B-o-n, or something. Some doctor I seen
22 be a reorganization and nobody -- I -- I had my. accident 22 after the doctor -- after the emergency room. I went tc
23 in December the 8th, so I wasn't informed of that. And 23 see him Medical Methodist -- part of the Medical
24 when I had my accident, I was giving all of my medical 24 Methodist network, and he said he wasn't a -- oh, he
25 excuses to Monica McFarland, and I didn't know any -- 25 said he wasn't a workers’ compensation doctor, that's
, Page 114 S Page 116
1 when I went to Stemmons, because X never did go ) 1 that doctor we talked about, Dr. vaughn.
2 Stemmons. 2 Q. So that was the other one in addition to th
3 Q. So 'you gave medical excuses to -- 3 first -~
4 A. Monica McFarland. 4 A. Uh-huh, that was the first one.
5 Q. Related to your injury or before? 5 Q. Hold on. Hold on. We want to make a clear
6 A, I gave her -- she was -- I gave her, Monica 6 record, okay?
7 McFarland, my supervisor, that I was up under at the 7 So when you testified earlier that
8 time, I gave her my -- my excuses, my medical excuses. 8 there were a couple of people that you saw not, you
9 Q. Do you remembef which medical excuses gave 9 know, related to workers' comp, and that was the Rehab
10 to Monica -- 10 Now reflected in Exhibit 1 and this Dr. vaughn?
11 A. I gave her the first. 11 A. Uh-huh, yes.
12 Q. Let me finish my questions, please. 12 Q. okay. If you'll look at what you've alread
13 Do you remember the medical excuses 13 seen as Exhibit 10, these are two letters or notes fro
14 that you gave to Monica McFarland? 14 Dr. McHenry.
15 A. Yes. 15 A. Uh-huh.
16 Q. which ones were those? 16 Q. Did you give these to Monica McFarland?
17 A. I gave her the one with Dr. Don, the first 17 A. No.
18 one. I gave her the one, Rehab Now, and I gave her 18 Q. These are just the ones that April Gonzales
19 Dr. zegarelli; them.are my first for the medical 19 sent to Nicole Ogle; is that correct?
20 excuses. 20 A. Yes.
21 Q. Do you remember into what month that was? 21 Q. And he treated you for your eye; is that
22 A. Probab1y up until February -- 3January, maybe 22 correct?
23 up until 3January. I believe maybe up until January, 23 A. Yes.
24 maybe. 24 Q. Did he treat you for anything else?
25 Q. So you gave this one, which is eExhibit 1 -- 25 A. No. My eye, I need to tell you that my eye
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1 consists of my trigeminal nerve though. when I said 1 you fax it? How did you give it to her?

2 "eye," that's the trigeminal nerve. That's what he 2 A. I probably slipped that up under her door,
3 treats me. So when I say "eye," it's the trigeminal 3 along with a doctor excuse for the 19th, which go with
4 nerve. 4 the Rehab Now, I believe. That's when I am thinking
5 Q. So, yes. And it's reflected in Exhibit 10 5 she's my supervisor, yes.

6 those notes from Dr. McHenry. But he only treated you 6 Q. You think you gave her that with Exhibit 1?
7 for trigeminal nerve and your eye issues? 7 A. Uh-huh.

8 A, Yes, uh-huh, 8 Q. 15 and 1 were given her together?

9 Q. Not your back? 9 A. Uh~huh.
10 AT TONoLT 10 Q. “So when you wrote this Jetter to Monica
11 Q. Not anything related to the accident? 11 McFarland saying that you could come back to work
12 A. No, ma'am. 12 probably January -- does that say January?
13 Q.  Dbid you get any accommodations from your 13 A. Yeah, January '09, uh-huh.
14 school related to your eye? 14 Q. okay.
15 A. yes. 15 A. th-huh, yes.
16 Q. what accommodation did they provide for you% 16 Q. . oOkay. why did you say that you could come
17 A. They provided for me to have test time -- 17 back to work lanuary '09?
18 extended time to take my test and larger print. 18 A. I was hoping so bad to come back to work.
19 qQ. okay. And so -- and that -- you followed -- 19 didn't know how serious my injury was. I was hoping I
20 they followed through with that? 20 can come back to work. That's -- I had no idea. I wa
21 A. ves. 21 just in hope that I could come back to work.
22 Q. pDid you ‘ask for anything Tike that from the 22 Q. So you went up to the office and dropped
23 department? lLarger print or longer periods of time to 23 that under her door on January 6th, '09?
24 complete tasks? 24 A. I believe my husband drove me up there and
25 A. what do you mean "the department” or what? 25 put it up under the desk -- up under the door. Or --
i S , Page 118 ) - o ~Page 120
1 Q. where you worked at CPS. 1 yeah, I didn't hand that to Ms. Peggy. I think somebody
2 A. No. 2 drove me up there and I could put it up under her

3 Q. oOkay . 3 desk -- up under her door.

4 A. That was concerning my eye. I don't need 4 (exhibit 16 marked)

5 accommodation, it's just for my studies. 5 Q. (BY MS, CONNOR) I'm showing you what's been
6 (Exhibit 14 marked) 6 marked as Exhibit 16. Do you recognize that?

7 Q. (BY MS. CONNOR) oOkay. 1I'm showing you 7 A, Yes, yes.

8 what's been marked as Exhibit 14. Do you recognize 8 Q. Do you remember giving this to Mon‘ica{

9 this? 9 McFarland or to Nicole ogle?
10 A. Yes. 10 A. This would be 2nd/04/09. This should be --
11 Q. Do you remember who you gave this document 11 this should be -- I'm not for sure. But this should be
12 to, if anybody, at CPS? 12 considered a fax with other papers because I faxed to
13 » A, Nicole Oglebee. 13 Ms. Oglebee some forms together, some paper -- excuses,
14 Q. okay. Do you remember if you faxed it or if 14 because she was out of the Toop. So I faxed her some
15 it's one of the documents you placed in her seat or had 15 information once I found out she was my supervisor,
16 somebody place in her seat? 16 (Exhibit 17 marked)
17 A, Most of her documents were faxed and I don't 17 Q. (BY MS. CONNOR) I'm showing you what's been
18 know which one was faxed. I faxed a lot of stuff to 18 marked as Exhibit 17. was this the fax cover that you
19 her. 19 just testified you faxed Monica Mcrarland -- I mean,
20 (Exhibit 15 marked) 20 Nicole Ogle some -- some documents? Wwas th'is,-you
21 Q. (BY MS. CONNOR) Do you remember this 21 believe, with that?
22 document, which I'm showing you as Exhibit 15, for the 22 This is my fax. I mean, this is mine, yes.
23 record? 23 Q. You're pointing at Exhibit 177
24 A, Uh-huh, yes. 24 A. th-huh. This is mine, yes.
25 Q. okay. And you gave this to Monica or did 25 Q. oOkay. Do you believe that you accompanied
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1 that fax, Exhibit 16, with that? 1 I guess, from what you just testified, that you did give
2 A. I don't know. I don't know though. I don't 2 this to Nicole Ogle at some point?

3 know what -- I have all of this at home. But I don't 3 A. She got every one of them, the back ones,

4 know what goes with the fax. I just know I faxed forms 4 even when before -- she got the first one, all of the

5 to her. Like I said, anything possible she needed, I 5 way up to the last one until further notice.

6 faxed it to her. So I don't know what goes with the 6 Q. Now, in the middle box, bart two it says,

7 fax. ) . 7 pain, inflammation and drug side effects. Do you know
8 Q. okay. Now, you said you had the originals 8 what he meant by that?

9 at home? 9 A. I had side effects to the drugs.
10 --= A, -~ Uh-huhs - 10-- Q.  -Like what kind of side effects?
11 Q. Is that correct? Do you belive that you 11 A. A rash reaction, maybe -- I think more a
12 stil1 have them bound together so we could figure what 12 rash reaction. I think it was a rash reaction. I'm not
13 went what -- with what to whom and at what time? 13 recalling. It was a rash reaction. It was a -- mostly,
14 A. I don't think they are bound together 14 I remember was a rash reaction.
15 because I have been through that box so many times. 15 Q. okay. were they starting to -- was -- were
16 They all scattered right now. They all scattered. I 16 they starting to wean you off the drugs at this point,
17 have been through that box. I have got a big box and 17 or were they just discontinued, one of the drugs for the
18 jt's just scattered. I got everything, but they are 18 rash reaction?
19 just loosely... 19 A. If this is the 2nd or 4th of February, they
20 Q. okay. will you Took back to 16, then, 20 was trying new drugs. »January, February, March I was in
21 please. 21 trying new drug period.
22 A. (witness complies.) 22 Q. what kind of drugs?
23 Q. And that was a note from your doctor on the 23 A. They were just trying -- you know, a drug
24 Texas workers' Compensation form, work status report 24 that would work for me. They were trying to find a drug
25 from Dr. Zegarelli; is that correct? 25 that would work for me.

Page 122 o Page 124

1 A, Yes. 1 Q. work for what?

2 Q. okay. And that was dated February 4th, '09, 2 A. My pain, my spasm, what can I tolerate, the
3 right? I'11 help you here (indicating). There's a date 3 doses.

4 here by his signature, it says the date of the visit and 4 (exhibit 18 marked)

5 then here it says when you came in. 5 Q. (BY MS. CONNOR) Okay. I'm showing you

6 A. Uh~-huh, that's what it says. 6 what's been marked as Exhibit 18. And I believe that'
7 Q. And so in February '09, you testified you 7 the same document that's Exhibit 8, but there's some

8 don't remember if you gave this to anybody. Is that 8 writing at the top. It says for Nicole ogle. Is that
9 your writing up at the top on Exhibit 16, 9 your writing?

10 "February 2009," is that your writing? 10 A, Uh-huh, yes.

11 A. That's my writing, yes. 11 Q.. Do you believe that that was faxed with thi
12 Q. okay.  So perhaps it is -- well, we'll just 12 cover letter of the 7 -- Exhibit 17?7

13 have to try to figure it out. Do you remember if you 13 A. I know it was faxed, but I don't know was 1
14 gave it to somebody at CPS? 14  .faxed with that, because I've got three or four cover
15 ) A. pr. zegarelli, he usually don't do these 15 Jetters. I just don't know, I'm sorry. I faxed them.
16 because State have all of the information if you access 16 Q. Because I think you produced one cover

17 the file. 17 Jetter for us. And, I mean, I could be mistaken, but
18 MS. CONNOR: Objection, nonresponsive. 18 thought I only saw one cover letter. would Exhibit

19 A. But I'm giving -- but if I request this to 19 17 -- one cover letter dated 4/16/09 to Nicole Ogle, d
20 give these -- so they had to go to Nicole Ogle because 20 you believe that there's others?
21 we don't get these. So all of these documentation went 21 A. Yes.
22 to Nicole Ogle because I had to personally request this 22 Q. Okay.
23 because he said you'll have to do it because the State 23 (Exhibit 19 marked)
24 have all of the records, they can call up Storm. 24 Q. (BY MS. CONNOR) oOkay. I'm showing you
25 Q. (BY MS., CONNOR) Okay. So you believe then, 25 what's been marked as Exhibit 19. Do you recognize
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1 that? 1 A. I'm still feeling a lot better, yes.
2 A. Yes. 2 Q. But then, you're saying just now that in
3 Q. Okay. 1Is this one of the documents that you 3 June 2009 that the physical therapy at Dr. Zzegarelli's
4 provided to Nicole Ogle on the fax cover of this Exhibit 4 office was causing you to have pain?
5 17, April 16th, '09? 5 A. pidn't T say certain activity?
6 A. I'm not for sure of this particular 6 MS. CONNOR: Objection, nonresponsive.
7 document. I'm not for sure. I don't even know if I 7 A. I have specified certain -~ I have specified
8 provided this to her, but -~ I don't know. I don't know 8 certain activity. I said weights. When I carry the
9 because I don't think -- if 1 did, that was the only 9 weights.
100 ~one. " - o . T - T 10 Q. "~ (BY MS. CONNOR) ~ At the doctor’s office?
11 Q. Do you remember how you got a copy of it? 11 A. I have activity.
12 A. It would be in my records. 12 MS. CONNOR: Objection, nonresponsive.
13 Q. oh, wait, the exam was June 10th, 2009. So 13 Q. (BY MS. CONNOR) I'm just trying to be clear
14 it could not have been faxed over there on April. So 14 here, Ms. Howard. I just want to make sure that we have
15 never mind that. 15 a good clean record.
16 But so here is -- but you remember 16 A. Okay. when I do my physical therapy and
17 seeing this at some point, you've testified, right? 17 certain physical -- certain stuff I have to do, 1like, I
18 A. Uh-huh, that's my records, uh-huh. 18 can ride the bicycle fine, but when I have to carry
19 Q. So there's something here that's from your 19 weights from one end to the other end, that caused me tc¢
20 doctor and the date of exam was June 10th, 2009. Do you 20 have pain. And that's what I was saying. So my
21 see that up at the corner -~ top right-hand corner? 21 physical -- everything is better. But when I have to
22 A. ‘Uh-huh, yes. 22 carry weights during that time, that caused me to
23 Q. Ssays your pain was 5 to 7 on a 0-to-10 23 aggravate my back. That's what I am telling you.
24 scale; is that correct? 24 Q. so what did they have -- describe the
25 A. Yes. 25 situation where they had you, as you testified, éarry
, ] _Page 126 S Page 128
1 Q. It says your increased activity caused 1 weights.
2 increased discomfort. what is some of the things that 2 A. You pick up --'you Tift this box. 1It's 1ik
3 your activity -- describe some of the activities that -- 3 in a box Tike this, in a shelf like that (indicating)
4 that you had increased at that point in June '09. 4 and you pick up the box and you carry it away from you
5 A. when I was doing physical therapy, they were 5 and it have like -- I had two 10-pound weights. I was
6 trying to get me to carry weights and they was 6 supposed to be up to 20, but I only managed to do
7 stretching me, and I was carrying weights in physical 7 15 pounds. So I had to carry the weights. But ft
8 therapy, doing physical therapy, which increased the 8 aggravates my back and I couldn't get up to 20 pounds.
9 pain and they was trying to get me to a level of 9 Q. Did you tell them that that physical therap
10 carrying five pounds, I believe. 10 was aggravating your injury?
11 Q. so the physical therapy was increasing your 11 A. Jjust the weight. They gave me five pounds,
) pain? 12 they decreased it to five pounds.
13 A. And carrying the weights. 13 Q. So you let them know that it was hurting
14 Q. okay. And again, who did you do physical 14 your back?
15 therapy with? ; 15 A. Yes, uh-huh.
16 A. or. Zegarelli's office. He have a physical 16 Q. At the physical therapy appointment?
17 therapy department. 17 A. Uh-huh, yes. That's what it's all about,
18 Q. And so you worked with them and that was 18 seeing where I'm at.
19 increasing your pain? 19 Q. If you'll Took again at Exhibit 19 in the
20 A. The weights was. Weights. when I carried 20 middle of the page it says range of motion is
21 the weights some activities -- exercise I can tolerate 21 essentially normal.
22 and some exercises I couldn't tolerate. So the weights 22 A. Uh-huh.
23 was the ones that I couldn't tolerate. 23 Q. That's in June of '09. Is that what you
24 Q. So you just testified that in April of '09 24 recall?
25 you were feeling a Tot better? 25 A. what would you consider range of motion?
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1 what you consider range of motion? I don't understand. 1 back?
2 what is range of motion? 2 A. They -- no. They did epidural.
3 Q. well, earlier you were testifying when you 3 So just the pain injections?
4 turn in the car you can't do it to this day because your 4 Uh-huh, yes.
5 range of motion is Timited from your injury on the 5 (eExhibit 21 marked)
6 accident in December of '08. 6 Q. (BY MS. CONNOR) Ms. Howard, I'm showing you
7 A. 0h the range of motion on my neck, uh-huh. 7 Exhibit 21. You may not remember that because I think
8 Q. and here in June 2009, he's saying, yoUr 8 it was signed by you when you first started at the
9 doctor -- your own doctor, is saying your range of 9 agency. But I just wanted to ask you if you remembered
10 motion s essentially normals - 10 signing that or reading that-when-you first-started at
11 A. where is you looking at that at? 11 the agency? )
12 Q. Middle of the page, "range of motion 12 A, I remember reading it and going over it in
13 essentially normal."” 13 class. ‘ ‘
14 A. Is he considering my whole body range of 14 Q. I'm sorry. I didn't bring a copy of that.
15 motion when he's saying range of motion essentially 15 I can't even read the Bates stamp on it. oOh, it's got
16 normal, My range of motion as far as my leg and my arm, 16 to be an early one because it came from a personnel
17 but it's not my range of motion. He doesn't specify 17 file. so I think it's D 12.
18 involving neck and upper back region. He said complaint 18 (Exhibit 22 marked)
19 of stiffness continue involving neck and upper back and 19 Q. (BY MS. CONNOR) I'm showing you what's been
20 range of motion essentially normal. 20 marked Exhibit 22. You may not recognize that. I think
21 (Exhibit 20 marked) 21 it's a screen shot. But does it look familiar to you at
22 Q. (BY MS. CONNOR) I'm showing you what's been 22 all?
23 marked as Exhibit 20. Do you recognize that document? 23 A. I have never seen this transcript.
24 Ms. Howard, the question was, do you 24 Q. I think it --
25 recognize it? 25 A. I have never seen that.
) B S Page 130 - ~ Page 132
1 A. I have to read it to recognize it, right? 1 Q. If T will -- if T may, it's a list of the
2 Uh-huh, yes. 2 trainings you took when you worked at the department.
3 Q. okay. You recognize it and it was given to 3 A MS. CONNOR: I'm going to say I have
4 us by you, at least after the litigation, because 4 made a copy of that for you and I forgot to give it to
5 there's a Tittle number down at the bottom that has your ) you.
6 name. That's not a question. 6 Q. (BY MS. CONNOR) Does it look Tike the
7 Anyway, so do you remember if you gave 7 trainings that you took when you were at the department?
8 this to anybody at the department? Now, I will note 8 A. I did the new employee orientation. I never
9 that it's dated November 20th, 2009, so that's after 9 did finish -- I never did even start my module because
10 your termination. Did you give this to anybody at the 10 they had you pull them off of the Internet or something,
11 department? 11 and I never had time to do the module.
12 A. No. 12 Q. Do you remember taking civil rights
13 Q. It does discuss though and we were going to 13 training?
14 get back to this, so I might as well right now bring 14 A. I'm not for sure, but I can tell you I did
15 this up. There was some -- you had testified that you 15 the employee -- the new employment orientation and even
16 wanted to -- that you might be a surgery candidate. Do 16 the passport don't Took familiar. I know I didn't do
17 you recall testifying to that? 17 the module because they never got the module papers
18 A. That's what my doctor said. 18 together, because you have to pull them off the
19 Q. okay. which doctor? 19 computer.
20 A. Dr. Zegarelli. 20 MS. CONNOR: Objection, nonresponsive.
21 Q. okay. 21 Q. (BY MS. CONNOR) Do you remember doing the
22 A. surgery intervention. At this time the 22 civil rights training?
23 patient considers surgery intervention and will be seen 23 A. No.
24 by br. Honduras in follow-up. 24 Q. Civil rights training, it says here, you
25 Q. pid you ultimately have surgery on your 25 took March 25th, 2008. And that's just -- it's
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1 reflected in Exhibit 22. Do you remember them providing 1 Q. okay. Do you remember that incident then?
2 you any training on how to do a reasonable 2 A, There wasn’'t an incident. It was just
3 accommodation -- to request a reasonable accommodation 3 training.
4 from your employer? 4 Q. okay. What happened?
5 A. I don't remember qit. ) A. Nothing happened. It was just training.
6 Q. Okay. 6 unless they are just making up stuff. I haven't --
7 A. I don't remember it. 7 there is nothing on paper saying that --
8 (exhibit 23 marked) 8 MS. CONNOR: Objection, nonresponsive.
9. Q. (BY MS. CONNOR) That's two pieces. I'm 9. A. There is nothing on paper saying I was
10 " showing you what's beéen marked as Exhibit 23. Do you -- 10" ~ inadequate in my job. Anything, I went beyond and above
11 it's actually two letters. If you'll look at both and 11 my job. If there was anything listed, they didn't tell
12 tell me whether you recognize them or femember them? 12 me and it's not written. So, ho.
13 A. Yes. 13 Q. (BY MS. CONNOR) So you don't remember ever
14 Q. Do you remember the incident where -- that 14 having any discussion with Monica McFarland related to
15 you had some aggression toward your husband for some 15 your performance in doing clerical work?
16 uniform he was wearing? 16 A. Do you have any documentation of that?
17 MR. WALSH: Objection, form. 17 Q. You can't ask me questions, Ms. Howard. I'm
18 Q. (BY MS. CONNOR) Do you remember -- do you 18 not filing a lawsuit, you are. So I get to ask you the
19 have any recollection of having a problem or an 19 questions.
20 aggression towards your husband for wearing a uniform? 20 So do you recall, again, the question
21 A. I can answer that? 21 was, whether Monica McFarland discussed with you any
22 MR. WALSH: You can answer. 22 performance issues relating to clerical work?
23 A. Aggression, would you repeat question? 23 A. No, ma'am.
24 Q. (BY MS. CONNdR) I've asked it twice the 24 Q. Did you contact Monica after the car
25 same way. Do you have any recollection of having a 25 accident?
. _ Page 134 : L _ Page 136
1 problem or an aggression towards your husband for 1 A. In what way? .
2 wearing a uniform? 2 Q. Did you contact her by phone?
3 A. No. 3 A. I Tet her know how I was doing.
4 Q. Anything like that? 4 Q. when you were in the hospital or after?
5 A. No. 5 A. She came to the hospital.
6 Q. Do you remember when you worked under Monica 6 Q. She came to the hospital the day of the
7 McFarland you having any problems with teamwork? 7 accident?
8 A. No. ' 8 A. Yes, she did.
9 Q. Her addressing any problems with you about 9 Q. And you were there about six hours?
10 your ability to work as a team? ’ 10 A. Uh-huh. She came about 4:30, Teft about
11 A. No. 11 5:30
12 Q. Okay. Do you ever have any problem -- any 12 Q. And she brought you stuff?
13 recollection of her addressing with you your inability 13 A. The unit gave me a basket after I went home
14 to do clerical work? 14 Q. And she brought that to you?
15 A. No. 15 A. one of her workers, Patrick.
16 Q. was there ever an 1hcident where she 16 Q. Do you remember --
17 addressed to you that you had difficulty with just doing 17 A. patrick, because he had to pick up the
18 basic spell check? 18 gifts. Patrick ozee brought the gift basket for me an
19 A. No. 19 a get well card.
20 Q. was there ever a situation where you did 20 Q. Do you still have the card?
21 some clerical work, maybe doing some narratives, to be 21 v A. Probably do.
22 entered in the computer? 22 Q. And so January -- you testified earlier, 1!
23 A, She was showing me how to do narratives to 23 just trying to make a clear record, that you filed a
24 enter into the computer. I had just started. She was 24 workers' compensation claim around the first part of
25 showing me how to do-the narratives. 25 January ‘09, or was it before?
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1 A. I believe the adjuster called me before. I 1 was saying that I was all out of time and I said, I
2 don't know how it got filed, but I think it was after 2 didn't use my annual time, I still have 72 hours annua
3 the Christmas. 1I'm not for sure because... 3 time. And it was as if she didn't even hear me.
4 Q. And when you say "adjuster,” do you mean -- 4 Q. And so that was September 28th?
5 A, Matthew Jones and Amy -~ and Amy from HR S A. 29th.
6 office. 6 Q. Yeah. More or less right, '09?
7 Q. So Matthew Jones with -- not with the 7 A. Yes.
8 department. was he with -- 8 Q. And you had 72 hours and you said you could
9 A. He was with Storm Insurance -- workers' comp 9 return on October 12th, '09; is that correct?
- 7710 T insurance,” yes. B ~10° A uh-huh, "yes.
11 Q.  And Amy was with CPs? 11 Q.  Are you on SSI or SSDI right now?
12 A. She -- she’s -- I guess she's with ¢PS. I 12 A, SSDI.
13 guess that's her -- she's out of Austin. 13 Q. okay. what is that?
14 Q. Do you remember -- other than the time that 14 A. Ssocial Security Disability Income.
15 Monica -- you testified Monica came to the hospital, did 15 Q. And how much do you receive of that a month
16 Monica ever contact you? 16 A. It would be $1,300.
17 A. She called me at home to see how I waé 17 Q. You receive a check for $1,300 a month for
18 doing. 18 SSDI?
19 Q. ° bid you remember when that was? 19 A. Yes.
20 A. No. 20 Q. okay. Wwhen did you start receiving that?
21 Q. Do you remember what y'all talked about? 21 A. may of 2010,
22 A. She just asked to see how I was coming along 22 Q. Did you ever get denied for SSI or SSDI?
23 and see how my health Was doing. 23 A, No.
24 Q. Do you remember what you told her? 24 Q. when did you app'!y for it?
25 A. I told her I was doing okay. I just hurt. 25 Al I supbose in 2010 or 2009.
IR _ Page 138 i ~Page 140
1 Q. So other than the accommodation that you 1 Q. Do you remember what month?
2 testify you requested from Nicole Ogle and Linda Black, 2 A. No. You know, I really don't remember what
3 did you ever request any other accommodation from 3 month or even what year. Because 2010, because it was a
4 anybody for any disability or condition? 4 year -- because DARS...
5 A. No, ma'am, ) Q. Did you ever have -- did you have an injury
6 Q. okay. Did you ever file an internal 6 in 2006 to your neck and shoulders?
7 grievance? 7 A. No.
8 A. No. 8 Q. Did you ever have a -- were you ever
9 Q. The time you had the meeting with Lisa Black 9 hospitalized at walter Reed for a bipolar episode?
10 in September 2009 and you said you could return to work 10 MR. WALSH: oObjection, privileged.
11 on October 12th, 20097 11 I'm going to instruct you not to
12 A. I believe that's right. 12 answer.
13 Q. okay. Part-time four hours a day? 13 Q. (BY MS. CONNOR) oOkay. You're saying you've
14 A. Yes., 14 never had an injury to your neck and shoulder prior to
15 Q. Is that what you told her? 15 the accident in 2000 -- December 2008?
16 A. Yes. 16 A. Not that I can recollect. I can't recollect
17 Q. okay. And at the time you understood that 17 anything at this time.
18 you had 72 hours of annual Teave? 18 Q. Have you ever had any other surgeries -- I
19 Yes. 19 mean, have you ever had any surgeries? Have you ever
20 Q. Okay. Did you tell Lisa Black that? 20 had any surgeries?
21 A. Yes., 21 THE WITNESS: Mr. Colin, I really don't
22 Q. okay. Did you tell her or did you write it 22 want to answer it because I don’'t think jt's their
23 down? 23 business about my surgery. what's --
24 A. I told her. I had informed her, I said, I 24 MR. WALSH: well, I am going to object
25 have -- I still have 72 hours remaining. Because she 25 to privilege and instruct you not to answer. That's
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1 physician-patient privilege. 1 A. Uh-huh, vyes.
2 Q. (BY MS. CONNOR) Okay. Did you ever get a 2 Q. Can you provide those to your lawyer,
3 Tetter from the Social Security Administration saying 3 please? '
4 you owed them money? 4 A. Answer that question again. I'm sorry.
5 A. Yes. 5 Q. You. said that you wrote some letters in
6 Q. okay. What was that about? 6 response to the letters that they wrote you?
7 THE WITNESS: I don't think I have to 7 A. I did a profile.
8 tell her my Social Security -- my -- my status. That 8 Q. Can we get a copy of that? Do you have a -
9 don't have nothing to do with this. 9 copy of that, I guess is a better question? .
10 oo MR.” WALSH:™ You can answer. 10 AL Yes,
11 THE WITNESS: I don't want to answer 11 Q. Okay. Do you recall Dr. Mary Kight -- oh,
12 it. unless they're going to help me pay something. I 12 that's the Mary kight. That's what -- I thought it said
13 don't want to answer that. what's the point? what's 13 Knight.
14 significant of that? I'm not answering +t. 14 A. I called her Knight, I'm sorry, Kight.
15 MR. WALSH: Can we go off the record 15 Q. It's Dr. Mary Kight.
16 for a minute? 16 A. Uh-huh, K-i-t-e.
17 MS. CONNOR: Sure. 17 Q. It's K-i-g-h-t.
18 THE VIDEOGRAPHER: Off the record at 18 A. oh, I'm sorry.
19 2:04. 19 Q. she's a Ph.D.
20 (Break taken 2:04 p.m. to 2:11 p.m.) 20 po you remember being hospitalized at
21 THE VIDEOGRAPHER: Back on record at 21 walter Reed Medical Center in 2009 for bipolar disorder?
22 2:11. 22 MR. WALSH: Objection, that's
23 Q. (BY MS. CONNOR) So that last question, I 23 privileged and I'm going instruct you not to answer.
24 believe, was about the -- any -- I asked you if you had 24 MS. CONNOR:  Will you state the
25 to repay the Social Security Administration money? 25 specific privilege that you're asserting?
: - : _Page 142 ] . Page 144
1 A No. 1 MR. WALSH: Mental health and.
2 Q. Did you ever have to pay them money back? 2 patient-doctor privilege.
3 A. No. 3 Q. (BY MS. CONNOR) In 2006 did you sustain an
4 Q. Did you ever pay any money back? 4 injury to your neck and shoulder?
5 A. No. ) A, No, not that I know of., I can't remember
6 Q. Did they ever request you to pay any money 6 any injury.
7 back? 7 Q. You took biofeedback as part of a pain
8 A, Yes. 8 management. program; is that correct?
9 Q. okay. So what -- what is the issue there? 9 A. Yes.
10 A. They made a mistake on my -- it's still up 10 Q. okay. who did you do that with?
11 in the air. They made a mistake on my workers' comp 11 A. Southwestern Medical Center, Pain Managemen
12 earning and my Social Security compilation, so the -- 12 Clinic, McDermott.
13 it's still pending. - 13 Q. McDermott?
14 Q. Do you have -- did you receive a letter fron 14 A. Uh-huh, McDermott Pain Management Clinic.
15 them? 15 Q. Do you know who you saw there?
16 A, Yes., 16 A. Judy -- Judy Mac -- I think it's mMcMmillan.
17 Q. okay. Do you have a copy of it? 17 Q. what kind of services did they provide to
18 A. Yes. 18 you? I mean, this biofeedback and the pain management
19 Q. Did you receive more than one letter from 19 program.
20 them? 20 ) A. It's the same network. They -- they had a
21 A, Yes. 21 program, you go through physical therapy, there's
22 Q. okay. Can you provide those to your lawyer, 22 several different entities to ‘that program. I can't
23 please? 23 name them all. The one of mine was physical therapy,
24 A. Yes. 24 medication and pain -- biofeedback.
25 Q. okay. Did you write them any letters back? 25 Q. what is biofeedback?
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1 A, It teach you how to deal with pain. It 1 A Uh-huh, yes, yes.
2 teach. you how to deal with your pain. 2 Q. who paid for that?
3 Q And how? 3 A workers' compensation.
4 A. How do they do it? 4 Q. okay. How much out-of-pocket money have you
S Q Uh-huh. 5 had to pay for your work-related injuries?
6 A. They counsel you and then they hook you up 6 A. I don't have a -- Idon't have a -- I don't
7 to electrodes and they tell you what your pain level fs 7 - know how much I had to pay. I don't have an idea how
8 at and how to -- it's kind of 1ike, what you call a . 8 much that is. ’
9 calming mechanism is how they do it. 1It's -- I can't 9 Q. Did you ever tell br. Kight that -- that the
=10~ - think ‘of “the-word- for it: -They teach you how to deal 10 system is attacking you?
11 with your pain. 11 A. Yes.
12 Q. Do you feel Tike it's been successful 12 Q. okay. what did you mean by that?
13 treatment for you? 13 A. First, the system is attacking me. I --1
14 A. Yes. 14 had lost my job and then Social-Security said I owe ther
15 Q. . How many times have you gone for 15 money and then workers' compensation is trying to --
16 biofeedback? 16 workers' compensation called me wanting to know have I
17 A. I went about maybe about six times, about 17 got a large amount of money. I didn't get a large
18 six -- about six. 18 amount of money. So between workers' comp -- workers'
19 Q. Do you remember -- was it all together, all 19 compensation and Social Security, they done cooped up I
20 included the -- all of the physical therapy, the 20 owed them a large amount of money,
21 biofeedback, was it the same? 21 And then you have at the other end, I
22 A. vh-huh, yes. 22 cannot find a job with my degree because I have been
23 Q. And all done at the same time like with the 23 dismissed from the Texas Department of Family and
24 weights and stuff? 24 Protective Services and that causing me a lot of stress.
25 A. Excuse me. 25 So I feel like with all of that said, the system is
- o o Page 146 ) o Page 148
1 You have a workers' comp is the weight 1 attacking me. Texas Department of Health and Human
2 and physical therapy. And you have my vision, my pain, 2 Services -- Child Protective Services has dismissed me.
3 my trigeminal nerve, that's for my trigeminal nerve, 3 I can't find a job every time -- in my area of
4 That is not for my -~ so it's two entities you're mixing 4 specialty, associate services, I can't get a job or even
5 up. 5 a caseworker job right now. And then, Social Security
6 Q. Okay. well why don't you separate them out 6 is saying I owe them money and then workers' comp goes
7 for us. 7 along with Social Security. So the system is attacking
8 A. okay. Dr. Zegarelli is workers' comp. That 8 me.
9 means my back, neck and shoulder. There's physical 9 Q. So has your workers' comp benefits run
10 therapy that deals with my injury -- my work-related 10 out --
11 injury which is my lower back, my shoulder and my neck. 11 A, Yes.
12 That is called work-hardening program, preparing me to 12 Q. -- presently?
13 go to work. I did it twice. It lasts for two weeks, 40 13 . AL Yes.
14 hours a week. And that program prepared me to go to 14 Q. okay. when did they end?
15 work. And this is the program I had to learn how to 15 A. April -- April of 2011.
16 carry weights and do other things. 16 Q. So have you seen any doctors related to your
17 Q. The work what program? 17 pain from the accident after April 20117
18 A. work-hardening program. They call it 18 Yes.
19 work-hardening because they are getting me ready to go 19 Q. okay.
20 back to work. 20 A. Dr. Zegarelli.
21 work hardening? 21 Q. How many times have you seen him after
22 A. Uh-huh. 22 April 20117 )
23 Q. How many times did you do that program? 23 A. I have no idea. I see him every three
24 A, I did it twicé. 24 months, as needed.
25 Q. oOkay. And that was through Dr. zegarelli? 25 Q. So your pain -- I mean, your depression and
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1 anxiéty you just testified is attributed to the dispute 1 Texas Neurology, they're treating me for my pain. Texas
2 you're having with Social Security Administration, the 2 neurology is treating me for my pain. The Pain
3 fact that you got fired from DFPS, the workers' comp 3 Management Center, McDermott Center, Dr. van wright is
4 administration ending your payments in April 2011. Is 4 treating me for my depression. It's all backwards, but
5 there anything else? 5 that's it.
6 A. Reiterate. 1It's all about the last word is 6 Because while they were treating me for
7 I'm losing my job. Losing my job is the problem. I 7 my face, it's stable -- my face is stable, so this is
8 wasn't able to go back to my job after being injured on 8 how it works. It's confusing.
9 my job.' That's -- that's the problem. 9 Q. So are you on antidepressant medication?
10 Q. okay. So you're rot relating your anxiety 10 A. I'm on depression medication.
11 as stemming fFom this dispute with Social Security? 11 Q. okay. And so when did you start taking
12 A, No. That's contributing to it. 12 that?
13 Q. So it's -- 13 A, Probably in -- it was probably in 2000- --
14 A. It's contributing to it. 14 it was at the beginning of 2010, I think. 2010. It was
15 Q. okay. what's the difference? 15 right before -- after I got fired and I was -- had a
16 A. It's just contributing. It agitated. 1It's 16 setback because of that.
17 already there because the Texas department have 17 Q. okay. when you say you "had a setback,"
18 dismissed me and I was planning on go back to work. My 18 what do you mean?
19 whole 1ife has been upside down since I have been out of 19 A. when they fired me and I had a setback,
20 work. 20 because I knew I was getting anxious to go back to work,
21 Q. what kind of -- are you taking medication 21 and then they just let me go. And I had anh accident.
22 for depression? 22 How can people let you go when you had an accident
23 A. I already told you. I don't even remember 23 trying to do your job and they just fired me?
24 the name of it. My workers' -- ‘ 24 MS. CONNOR: OCbjection, nonresponsive.
25 Q. So you -- 25 A. You asked a question.
- _ Page 150 . , , Page 152
1 A. -- my Dr. K was one of the -- Or. Kight, I 1 Q. (BY MS. CONNOR) " No. I asked you about your
2 call or. K, is one of the persons, she's from DARS. 2 medication for depression. I asked you when you startec
3 She's hé]ping me deal with losing my job and my 3 taking it.
4-  depression, which goes around. And -- I Tost my train 4 A. I answered it. I said 2010 right before.
5 of thought. 5 Q. Uh-huh. And then after that answer I
6 The medication I take is from pain‘ 6 objected to nonresponsive because that answered the
7 management. They deal with my depression. 7 question.
8 MS. CONNOR: Can you go back a 1ittle 8 A. oh, okay.
9 bit? My Tlast question, now I've forgot it, too. 9 Q. when you testified you were anxious to go
10 Okay, yes. 10 back to work, what did you mean by that?
11 Q. (BY MS. CONNOR) So what kind of medication 11 A. I wanted to go back to work. I wanted --
12 are you taking for depression? 12 when that doctor gave me that doctor excuse, I was
13 A. I don't remember the name of it. 13 hoping that they would let me go back to work. I said,
14 Q. Are you currently taking -- 14 I was hoping they would let me go back to work because
15 A, Uh-huh, they just changed it. 15 that's my livelihood is my work. My Tife is my work.
16 Q. whose "they"? 16 And I couldn't understand how you just -- a new
17 A. My doctor, Dr. van Wright at Southwestern 17 supervisor --
18 Medical Center, Pain McDermott Clinic. 18 MS. CONNOR: Objection, nonresponsive.
19 Q. And they're treating you for depression 19 A. , I was just wanting to go back to work.
20 related to losing your job? 20 Q. (BY MS. CONNOR) what did you mean by -- how
21 A. Since Texas Neurology was treating me for 21 did that manifest itself, you were anxious to go back to
22 pain -- so they was treating me -- Pain McDermott was 22 work? what does that mean? .
23 treating me for my face, but now they have to treat me 23 A. I was ready to go back to work. The doctor
24 for my depression. My pain is stable. But they're 24 gave me an excuse, so I could go back to work and théy
25 ‘treating me for my depression. So Dr. Herzog, which ig 25 wouldn't even work with me. And then it manifest, I had
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1 an accident doing my job. 1 Q. Is that the name of the drug, PRN?
2 MS. CONNOR: Objection, nonresponsive. 2 A, As -- no, as needed. You call as needed, i
3 Q. (BY MS. CONNOR) I still would like to know 3 medical term. As needed, you take it.
4 what you meant by, "I was anxious to go back to work." 4 Q. Right. But I'm asking the name of the drug
S A. I was wanting to g0 back to work. 5 that you take as needed.
6 Q. Did you tell anybody at the department that 6 A, As needed, Soma as needed, S-o-r-n, Soma.
-7 you wanted to come back to work? 7 Q. Any other -- are you on any kind of muscle
8 A. I told them to call. I wanted to come back 8 relaxers today?
9 to work, T wanted my job. 9 A.  No. I have muscle relaxers, but I don't
10 -~ ~Qo ~ "And when did-you tell Nicole you wanted to 10 - - know the name.
11 come back to work? 11 Q. Are you on any kind of antidepressant today
12 A. when 1 asked for light-duty I said, can I 12 A. Yes, yes.
13 come back to work on light-duty, and she said she would 13 Q. okay. Wwhich one?
14 check with her supervisor. And then she called me the 14 A. I don't know the name of it.
15 next day and -- 15 Q. Okay. How Tong have you been taking that?
16 MS. CONNOR: Objection, nonresponsive. 16 I've been taking it for about -- they chang
17 A, -- said there's no such thing as. I asked 17 up. Let's see. Different antidepressants. I've been
18 Ms. Nicole Oglebee could I come back to work. 18 taking this one for about three weeks.
19 Q. (BY MS. CONNOR) The question was, did you 19 Q. So you just started taking it three weeks
20 tell her you wanted to come back to work? 20 ago?
21 A. Yes. 21 A. This particular one.
22 MR. WALSH: Objection, form. 22 Q. okay. what did you take before?
23 Q. (BY MS. CONNOR) And when was that? 23 A. I took wellbutrin,
24 A. whenever I talked to her on the phone, 24 Q. wellbutrin?
25 whatever day it was. 25 A. Uh-huh, yes.
o Page 154 ) ) Page 156
1 Q. Do you remember what day? 1 Q. okay. How long were you on Wellbutrin?
2 A. No, ma'am. 2 A. I have no idea.
3 Q. Are you taking pain medication right now? 3 Q. was it a year?
4 Are you on pain medication right now? 4 A. I have no idea.
5 A. Am I on pain medication right now? I am on 5 Q. Two years?
6 a regular regimen of pain medication. 6 A. I have no idea.
7 MS. CONNOR: Objection, nonresponsive. 7 Q.. Three years?
8 A. Yes. 8 A. . A1l after 2009, I don't know, because they
9 Q. (BY MS. CONNOR) Are you on pain medication? 9 change it up, it quit working.
10 A, Uh-huh, vyes. 10 Q. Did you ever take a -- did you ever take an
11 Q. what pain medication are you taking right 11 antidepressant before the accident?
12 now? 12 A, No.
13 A. Indomethacin. 13 Q. In your life, you never took an
14 Q.  okay. Anything else? 14 antidepressant before the accident in your entire 1life?
15 A. Clonazepam. 15 MR. WALSH: Objection, this is
16 Q. Clonazepam? 16 privileged.
17 A. That's what I gave you earlier. 17 ' MS. CONNOR: You've got to be kidding.
18 Q. Yeah. And you took that this morning? 18 MR. WALSH: Doctor-patient privileged.
19 A. Uh-huh, yes, yes. 19 THE WITNESS: why is she digging?
20 Q. And what is that pain for? 20 Q. (BY MS. CONNOR) oOkay. So did you or did
21 A. what is that pain for? 21 you not take antidepressant medication before the
22 Q. I mean, what is that medication -- what pain 22 accident in December 20087
23 are you trying to treat with that medication? 23 MR. WALSH: Objection, this 1'5;
24 A. oh, it's for my face. My back medication is 24 doctor-patient privileged, diagnoses and things like
25 PRN, as needed. 25 that are going to be privileged under the doctor-patient
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1 privilege. ) 1 MR. WALSH: You can answer.
2 MS. CONNOR: oOkay. And we will fight 2 A, Uh-huh, yes.
3 about that later. 3 Q. (BY MS. CONNOR) Okay. Wwhen was thatr?
4 Q. (BY MS. CONNOR) But you're -~ did you ever 4 A, I don't remember.
5 take any muscle relaxers before December 20087 5 Q. And who was the doctor?
6 A. No. 6 A. Dr. -- I have to get his name. I don't
7 Q. Did you ever take any other kind of pain 7 remember his name.
8 medication before December 20087 8 " okay. Did you have an appointment?
9 A. Yes. 9 A, what do you mean, "have an appointment"?
10 Q.7 ‘what kinds? - 10 Q. To. be evaluated for telescopic lenses.
11 A. I don't know the name of them. 11 A. I don't have an appointment now.
12 Q. Okay.  Did you ever take any -- well, who 12 Q. Did you go to one?
13 prescribed them for you? 13 A. Yes.
14 A. Dr. McHenry. 14 Q. Being cute and evasive is not really going
15 Q. okay. So it was related to your eye? 15" to help your case.
16 A. Yes, yes. 16 A. I am answering your questions the best I
17 Q. okay. Any other doctors prescribe pain 17 can.
18 medication for you before the accident? 18 Q. oOkay. I'm asking you, did you have an
19 A. Before the accident? 19 appointment for telescopic lenses?
20 Q. Uh-huh. 20 A. And I said yes.
21 MR. WALSH: Objection, privileged. I'm 21 Q. okay. Did you -~ do you have telescopic
22 sorry, patient-doctor privilege. 22 lenses?
23 I'm going to instruct you not to answer 23 A. what are the telescopic lenses? How do the
24 that. 24 Took? what are they?
25 A. Can we just move on? Stop wasting time. 25 Q. You just testified that you had --
o Page 158 - : Page 160
1 Q. (BY MS. CONNOR) 1It's your lawsuit, 1 A. I have been evaluated, but I don't know
2 Ms. Howard. we're all here for you and you're going tq 2 which ones you are talking about. TIt's many of them.
3 complain about the time? 3 So how do they look? ’
4 A. I mean, you keep digging for something 4 Q. so the doctor whose name you can't remember
5 you're not going to get. 5 where you went and talked to them, you had an
6 Q. No, I'm making a clear record. I'm not 6 appointment in February of this year?
7 digging. I'm not trying to get it from you. 7 A, Uh-huh.
8 A, That doesn't have anything to do with it. 8 Q. okay.
9 Q. I'm not going to argue with you. 9 A. was it this year?
10 Al I'm not arguing. I am just saying it has 10 Q. That's what it says in the documents that
11 nothing to do with this case. 11 you provided to us.
12 Q. You have no idea what you're talking about. 12 A. pr. bDaley?
13 A. 2008 is what you should be concerned with, 13 Q. I have no idea. It doesn't say here.
14 from on up. 14 That's why we're here.
15 Q. oh, Ms. Howard, you need to listen to your 15 A. or. Franklin? T am trying to see.
16 lawyer. 16 Q. pr. Franklin?
17 Did you ever tell br. Kight that you 17 A. what doctor?
18 take less pain medication than has been prescribed by 18 Q. what does Dr. Franklin do?
19 your neurologist? 19 A. I am calling names. I am trying to remember
20 A. I don't remember. 20 the man name. I don't even remember. I am trying to
21 Q. Do you need time to think about it? 21 get to his name. I can't remember his name. I don't --
22 A. I don't remember. 22 I can't remember his name. I can get it later and give
23 Q. oOkay. Have you ever been evaluated for 23 it to my attorney.
24 telescopic lenses for driving? ' 24 Q. Did -- what does Dr, Daley do?
25 A. Have I ever been evaluated? 25 A. pr. Daley, he's my -~ one of my workers'
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1 comp doctors that give the epidural injection. 1 Q. well, what did you tell her?

2 Q. Okay. I thought that was Dr. Haley. 2 A. That's why I am seeing a counselor. I am

3 A. Dr. Haley is the evaluation doctor for the 3 frustrated with the State.  They fired me. That's wha

4 vertebrae. 4 I told her. I don't know what I told her that day.

5 Q. There have been so many doctors, I'm getting 5 what did that paper say?

6 confused. 6 Q. what about your disability issues?

7 So did you receive a prescription for 7 A, what about them?

8 telescopic lenses for driving recently? 8 Q. what did you tell her about your disability

9 A. A prescription, yes. 9 issues?

710 - Q. "7 Did you fill that prescription for- "10 A, I don"t remember. -
11 telescopic Tenses that you received recently? 11 Q. Do you see yourself as having disability
12 A. Yes. 12 issues now?

13 Q. okay. Do you have those glasses? 13 A. I believe so.

14 A, Yes. 14 Q. what are they, in your mind?

15 Q. oOkay. Do you wear them? 15 A. In my mind?

16 A. Sometimes. 16 Q. veah. What is your belief about whether yo
17 Q. okay. Wwhen do you wear them? 17 have a disability issue and what are they? Please
18 A. when I'm looking at TV or I want to see 18 describe them.

19 something far away. 19 A. I'm legally blind in my right eye. I have
20 Q. okay. Do you use them when you drive? 20 floaters in my left eye and I have back issues, neck
21 A. NO. 21 issues, shoulder issues and -- and would depression be
22 Q. why not? 22 an issue? Depression and anxiety.

23 A. They black out the peripheral vision. 23 Q. How does it -- the depression and anxiety
24 Q. Did you ever tell Dr. Kight that you could 24 manifest themselves in your 1ife?

25 work eight hours a day if you had flexible hours? 25 A. when I think of -- when I think about how

) ~Page 162 R ) Page 164

1 A. Yes. 1 people do you so wrong when something happens. when I

2 Q. what did you mean by that? 2 think about the State firing me after having the

3 A. work maybe three days and then work another 3 accident and they 1iterally fired me and I literally

4 three days, just flexible hours. Flex -- they have a 4 lost my Tife, so that's how it manifests. '

5 program called flex, and you work eight hours and be off 5 MS. CONNOR: No, that's -- objection,

6 eight, maybe work 16 hours and be off, yes. 6 nonresponsive.

7 Q. why would you need flexible hours? 7 Q. (BY MS. CONNOR) What I am asking is how

8 A. Just to get me started in a program. 8 does it affect your life?

9 Q. what do you mean by that? 9 A, How does it affect my 1ife? I don't want t
10 - A, Just to see how -- test me out to see how I 10 go nowhere. I don't want to see nobody. I don't want
11 would do. That's what I thought. 11 to have friends. I do not want to function because jo
12 Q. Is that what you told these people that you 12 is my main security. Job, I need to work. And by not
13 applied for these jobs that you testified about, that 13 having a job and if I can't get a job, I can't do my -
14 you would need flexible hours? 14 I have two degrees in human services now and I can't ¢
15 A. No. A 15 to my career field, I am working some other career
16 Q. Did you ever mention to any of your 16 field, so...

17 prospective employers that you wanted flexible hours? 17 Q. okay. what are you claiming -- you said yo
18 A, No. 18 don't want to go nowhere, you don't want to see hobody
19 Q. pid you ever complain to Dr, Kight that 19 what -- can you explain to the jury which of these kin
20 you're having anger related to adjustment to disability 20 of opportunities you've péssed -- hold on, let me
21 issues? 21 finish -- that you have passed upon in the past, that
22 A. Yes. 22 you've decided not to engage in because of your
23 " Q. what did you mean by that? 23 depression and anxiety?

24 A. I was frustrated. Just frustrated, that's 24 A. My family function. 1It's just -- my family
25 all. 25 function, we have functions, get together on Sunday.
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1 have no desire to socialize. I just want to -- there's 1 Q. (BY MS. CONNOR) Can you do that?
2 just nothing there. I cries all of the time. You never 2 A. How it manifests in my 1ife? How did it
3 see me cry. I cries all of the time. I feel sad for 3 manifest in my 1ife and what happened?
4 myself. TIt's just... And I have worked all of my life. 4 Q. Yes, specific examples, yes.
5 And here now -- and why am I even here? ‘I had the 5 A. sitting on the sofa, not going anywhere, not
6 accident, but this is how I be treated. 6 able to go anywhere.
7 MS. CONNOR: Objection, nonresponsive. 7 Q. what months were you not able to go
8 Q. (BY MS. CONNOR) And your anxiety, how does 8 anywhere?
9 that manifest jtself in your 1ife? what are your 9 A. From December 16th, 2008 until about --
-10 — -~ symptoms? - ¢ Tt T T —10 besides going to—the doctor-and going to-the doctor's~ -
11 A. My symptoms, I fear peoples. I fear what 11 appointment to maybe about April of 2009, I went to the
12 people are thinking. I have a great fear of peoples. I 12 doctor and that's all I did. Doctor and slept, doctors
13 have -~ I have fear how people do you wrong, so it's 13 and slept, pain medicine.
14 Jike a withdrawal symptom. I have feaf of the State 14 Q. The question was related to your anxiety.
15 right now why they are... 15 A. Uh-huh.
16 Q. So what -- and this fear of people, fear of 16 Q. what -- what months were you unable to go
17 people doing you wrong, fear of -- what is that? How 17 any place or do anything, as you testified, due to your
18 does that impact your 1ife? what has that prevented you 18 anxiety?
19 from doing? 19 A, From December 16, '08 -- you mean going
20 A. I slept on the sofa for two years. 20 socially and do stuff or just going out period? I'm not
21 Q. why was that? 21 understanding the question.
22 A. Because of pain and going -- after my 22 Q. well, that's -- that's it. we don't
23 accident 5n December 2008, I went to therapy and I slept 23 understand, either. Wwe need to know what you're
24 on the sofa. 24 claiming in your lawsuit. You have claimed that you
25 Q. I think we were specifically -~ I was asking 25 have depression and anxiety from being terminated from
] ) - - Page 166 Page 168
1 you about anxiety, not pain. 1 CPS.
2 A. Just being withdrawn from everybody. 1It's 2 A. Uh-huh.
3 just a great fear. I mean, it's a painful -- fear of 3 Q. Can you please give some specific examples
4 people hurting you. 4 and tell the jury the time period that you suffered
5 Q. oOkay. And so what -- can you recall 5 anxiety so bad that you couldn’t go anywhere or do
6 anything specific about your fears or fears of people 6 anything? when was that?
7 hating you as it relates to this anxiety that you're -7 A. That was October -- whenever I got fired,
8 alleging? 8 that's when I started having stomach pain, throwing up,
9 A. Not fear of people hating me. Is that what 9 that -- that's after I had got fired. I was telling you
10 you said? 10 before after I had the accident. That was the accident.
11 Q. I thought that's what you said. 11 But once I got fired, I got sick. I
12 A. No. Fear of people hurting me. 12 started throwing up. I start imagining that everybody
13 Q. Hurting you, okay. So how does that relate 13 is after me. I don't want to Tive. I done committed a
14 to the anxiety that you're alleging? 14 crime because I had an accident.
15 A, Because it's -- it's just, the fear, it has 15 Q. okay. You said that you have stomach pain,
16 done caused me to have this fear. I have a fear of not 16 Did you see a doctor for stomach pain?
17 meeting -- I have a fear of not working. when you don't 17 A. My doctor -- my workers' comp took care of
18 work and you've worked all of your life and you sitting 18 that and gave me Zantac, zantac 150.
19 at home and you do what? 1It's a great fear of being 19 Q. And you said that you --
20 sabotagéd. I have a fear of peoples. Is that what you 20 A. I started having more headaches.
21 wanted? 21 Q. You were throwing up?
22 Q. I wanted specific examples. If you could 22 A. I was throwing up.
23 tell the jury your specific examples of your anxiety and 23 Q. when were you throwing up?
24 how that manifests itself in your life. 24 A. I can't recall the days. whenever I get my
25 MR. WALSH: Objection, form. 25 anxiety attack, that's when it happens. I cries., I
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1 cried and I cried. 1 Q. who is Peggy Mata?
2 Q. when did you cry? 2 A. My coworker.
3 A, I don't know. Many days, I cried many days. 3 Q. okay. And she worked with you where?
4 That's why I ended up talking to Dr. Kight. 4 A. At CPS at Westmoreland office.
5 Q. okay. So you said that you didn't want to 5 Q. okay. what kind of work did she do?
6 Tive? 6 A. The same as I.
7 A. Uh-huh. 7 Q. So she was an HST also?
8 Q. when did you feel 1ike you didn't want to 8 A. Uh-huh, yes.
9 Tive anymore? 9 Q. okay. So she drove people -- kids around
10— -A. - “After I got fired from my job and it was 10 and --
11 real. ‘I was fired. After I got fired from my job, it 11 A Uh-huh.
12 was reality set in, and they send me my paperwork. They 12 Q And observed visitations?
13 actually dismissed me from my position only because I 13 A. Yes.
14 had a wreck. The problem was that I had a wreck doing 14 Q Did clerical?
15 my job and they couldn't have work with me, so I got 15 A th-huh,
16 really sick. And I talked to my counselor at DARS and 16 Q. okay. who would she know about your
17 she refer me to Dr. Kight. 17 Tawsuit?
18 MS. CONNOR: Objection, nonresponsive. 18 A, As far as my lawsuit, I would think that sh
19 Q. (BY MS. CONNOR) when was it that you 19 would know 1ittle or nothing. Not that I know of. sh
20 decided you didn't want to 1live anymore? 20 just knows that I am out on workers' comp.
21 A. Many times, on many occasions. 21 Q. okay. Yolanda Brooker, what would she know
22 when was that? . 22 about your lawsuit?
23 A. That was after I got fired. 23 A, She would know that I'm out on workers'
24 Q. To this.day? 24 comp, and they don't know where I'm at in my situation
25 A. No, hot to this day. 25 . Q. why did you 1ist her as somebody with
7 - B Page 170 ) ) Page 172
1 Q. Have you felt suicidal? 1 knowledge about your lawsuit?
2 ‘A. No. 2 A. Ms. Peggy Mata?
3 Q. Have you ever had a plan to commit suicide 3 Q. Either one of them.
4 because you got fired from CPS? 4 A. I'm not -- because I didn't really
5 THE WITNESS: I have to answer that? 5 understand the question, because I know they know that 1
6 MR. WALSH: You can answer. 6 was out on workers' comp, and then I went to EEOC and
7 THE WITNESS: . Okay. 7 that’s all they would know. So that's all I would
8 A. No, I was just real sad. 8 assume they would know. So I don't know what else they
9 Q. (BY MS. CONNOR) oOkay. You said you got 9 know, because I haven't told them anything else.
10 headaches? 10 Q. okay. So Peggy Mata you're saying wouldn't
11 A. I got migraines, yes. 11 know anything about anything in your lawsuit?
12 Q. okay. Have you ever had migraines before 12 A. She -~ the only thing she would know is my
13 you got fired from cCPS? 13 workers' comp.
14 A. No, no. 14 MR. WALSH: Objection, form.
i5 Q. Never in your whole 17fe? 15 Q. (BY MS. CONNOR) What do you mean by that?
16 "A. Huh-uh. 16 Mean by what?
17 Q. who diagnosed you with migraines? 17 A1l she would know about is your workers’
18 A. No one diagnosed me with migraines. 18 comp?
19 Q. okay. You diagnosed yourself? ’ 19 A, That I was out on workers' comp, I had an
20 A. A headache, T had headaches. 20 accident and I filed an EEOC case. And that was -- I
21 Q. Did you ever tell Dr. Kight that you had at 21 think that’'s all she would -- I think that's all she
22 Tleast 21 good days of Tess pain or no pain each month? 22 would know. I'm not for sure.
23 when I was getting better, yes. 23 Q. would she know anything about you requesting
24 Q. Okay. Do you remember when that was? 24 an accommodation for disability?
25 A. No, I don't. 25 A. she will. she will know that much.
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1 Q. was she there when you said you verbally 1 going to get fired. I did not know because I was
2 requested an accommodation for disability? 2 talking to --
3 A. No, no. 3 MS. CONNOR: Objection, nonresponsive
4 Q. okay. was she -- did you ever -- are you 4 A. -- I was talking to Ms. Black.
5 claiming that you ever wrote a written request for 5 MS. CONNOR: Objection, nonresponsive
6 disability to anybody at the department? 6 Q. (BY MS. CONNOR) 1I'm just asking if you kne:
7 A. I'm not claiming that because I didn't have 7 that you could put in a written request to the
8 that kind of opportunity to do that. 8 department requesting an accommodation? Did you know
9 Q. okay . 9 that?
10 T TALT I wasn'tat work. 10 A. No.” I didn't know how you even -~ I -
11 MS. CONNOR: Objection, nonresponsive. 11 don't --
i2 Q. (BY MS. CONNOR) So you never filed a 12 MS. CONNOR: Objection, nonresponsive
13 written request for an accommodation for injuries that 13 A, -- the protocol for -- I don't know the
14 you've sustained that you believe has disabled you? 14 protocol for writing accommodation after I had spoke t
15 MR. WALSH: Objection, form. 15 peoples about it.
16 Q. (BY MS. CONNOR) Is that correct? 16 Q. (BY MS. CONNOR) Did you know that you coul:
17 A. I wouldn't say it Tike that. I told Lisa 17 have contacted somebody other than Lisa Black or Nicol
18 Black. 18 ogle and asked for an accommodation?
19 Q. Okay. 19 A, No.
20 A. I told Lisa Black. 20 Q. who's Willness Thomas?
21 Q. I'm asking if you -- 21 A. willnessia Thomas, she's a caseworker.
22 A. A written form? 22 Q. Okay. Wwhat does she know about your
23 Q. A written, yes. Written anything? 23 Tawsuit?
24 A, No. It was verbal. It was verbal. I 24 A. She knows that I went out on workers' comp.
25 wasn’'t at work. ’ 25 Q. what does that mean?

o ~Page 174 B o ~ Page 176
1 Q. okay. 1 A. She knows that I got injured and I went out
2 A. NO, no. 2 on workers' comp.
3 Q. I'm just trying to make it clear. 3 Q. Does she have any other specific knowledge
4 A. No, no, I did not. I was not at work. 4 about your condition?
5 Q. oOkay. The question is, did you ever get out 5 A. No.
6 a piece of paper and write on the piece of paper that 6 Q. other than you were just gone from your job?
7 you believe you have a disability that you would Tike 7 A. No. She knows I was gone from my job and I
8 them to accommodate at any time to anyone ever? 8 was fired. )
9 A. Disability, as far as my injury? 9 Q. okay. 1I'm showing you Exhibit 15. Do you
10 Q. ' Yes. 10 see how you got a piece of paper and you wrote something
11 A. To my back and neck and shoulders, my 11 on it and you stuck it under Monica's door, Tike you
12 accident? No, no. 12 just testified to?
13 Q. Do you know that you could have done that? 13 MR. WALSH: Objection, form.
14 A. with that time -~ a lot of that time -- 14 A. I was, I guess, following protocol.
15 MS. CONNOR: Objection, nonresponsive. 15 Q. (BY MS. CONNOR) I am asking you whether you
16 Q. (BY MS. CONNOR) Do you know that you could 16 knew yo‘u could just get out a piece or paper and stick
17 have written something to somebody, anyone at the 17 it under somebody's door or put it in their chair or
18 department, and handed them a letter on a blank piece of 18 anything you if wanted an accommodation for your
19 paper saying you wanted an accommodation -- 19 injuries that you claim have disabled you?
20 I don't know I was going get fired. 20 A. If I am dealing with the regional manager,
21 Hold on, hold on, let me finish. 21 it seemed Tike she should really have helped me out when
22 Did you know that you could do that? 22 I asked her. )
23 No. 23 MS. CONNOR: Objection, nonresponsive.
24 You didn't know? 24 Q. (BY MS. CONNOR) I asked you if you knew you
25 No, I didn't, because I didn't know I was 25 could do that? That's a simple question.
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1 No, I didn't, no, no. 1 A. She don't know, she just know I had an .
2 Thank you. That's all I wanted to know. 2 accident~and I went out on workers' comp.
3 okay. 3 Q. (BY MS. CONNOR) Sarah Epps, what does she
4 willness Thomas, your testimony is that 4 know about your lawsuit that's not contested?
5 she doesn't know anything other than the fact that you 5 MR. WALSH: Objection, form.
6 want on workman's compensation? 6 A. She -- I went out on workers' comp and I ha
7 A. She knows I was injured, out on workers' 7 an accident.
8 compensation and they fired me from any job after I had 8 Q. (BY MS. CONNOR) Ruth Omorowa?
9 an accident on my job. 9 A, I had an accident, went out on workers'
10 - Q. ~okay. " So she has the basic knowledge. She 10 comp, that's what she knows.
11 doesn't have any inside information about your 11 Q. Are these coworkers of yourself?
12 disability or what you did during, before or after the 12 A. Yes. They are coworkers,
13 accident? 13 Q. They were coworkers?
14 A.  nNo. 14 A.  Uh-huh. '
15 MR. WALSH: Objection, form. 15 Q. Nickelle Dangerfield?
16 Q. (BY MS. CONNOR) She is just a coworker? 16 A. Just the same, same.
17 A. (witness nods head.) 17 Q. Gordon Baxter?
18 Q. she didn't have any other kind of knowledge? 18 A. He was my coworker. He knows I had an
19 A, she -- yes. She have knowledge that when I 19 accident and went out on workers' comp. I never saw
20 had the accident I was delivering gifts to her clients 20 them no more.
21 when I had the accident. That's -- that's the knowledge 21 Q. Maria Castillo?
22 she have because that was the person I was working with 22 A. went out on workers' comp.
23 when I had my accident, unit 88. ‘ 23 Q. patricia Ouiroz?
24 Q. okay. Does she have any knowledge about 24 A. They know that I had an accident and went
25 anything that's in dispute? I mean, we're not‘d'isputing 25 out on workers' comp.
i o o _Page 178 ) o , o Page 180
1 that you a had an accident while you were delivering 1 Q. Fakesha Knight. Is that the same person as
2 gifts for the children who are -- you know, what's the 2 Fakesha Thomas?
3 word I'm looking for -- under the agency's care. We're 3 A. It may be. It may be, I don't know. It
4 not disputing that. 4 could be I got mixed up, I guess.
5 pDoes Willness Thomas have any other 5 Q. mMaria Rayas?
6 knowledge other than some issue that's not disputed? 6 A. The same thing.
7 A. No, ma'am, 7 Q. Is she a coworker?
8 MR. WALSH: Objection, form. 8 A. Uh~huh.
9 Q. (BY MS. CONNOR) Fakesha Thomas. Okay. 9. Q. Maria Briseno?
10 willness Thomas, is she an employee of the department? 10 A. Same thing.
11 A. she was. She's with Foster -- she with 11 Q. It's a coworker?
12 adoption now. She with another agency. 12 A. uh-huh.
13 Q. Do you know which agency? ) 13, Q. Latoya buffie.
14 A. I think it's have to do with collecting 14 A. She would have been accommodated for the
15 child support. 15 same thing, knowing I had an accident and went out on
16 Q. okay. Fakesha Thomas? 16 workers' comp.
17 A, she's with another agency. I don't know 17 Q. okay. Lisa Cardenas?
18 what agency she with. 18 A. That's the director. She knows I had filed
19 Q.  what does she know about your lawsuit that's 19 workers' comp and I had én accident.
20 not contested? 20 Q. Lanell Ledbetter Meek?
21 MR. WALSH: Objection, form. 21 A, she knew I had accident and went out on
22 A. she -- 22 workers' comp and got fired.
23 THE WITNESS: I can answer that? 23 Q. Did you ever write an e-mail to the Nationa
24 MR. WALSH: Yeah, you can answer that, 24 Association of Government Labor Officials?
25 THE WITNESS: oOkay. 25 A. Yes.
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1 Q. okay. Wwhat was the point of that? 1 know that. And now, there's a third one? I'm not
2 A. Can you read it or show it to me? 2 trying to...
3 Q. sure. 3 A. oh, okay. He was just there for a week. I
4 MS. CONNOR: Hold on, Tet her mark it. 4 didn't even see him, I didn't even talk to him. I don't
5 (Exhibit 24 marked) 5 know.
6 MR. WALSH: Can we get these stapled 6 where you go to Rehab Now, they have
7 together? 7 attorneys and -- but they don't deal with the workers®
8 A.- I --Iwas -- I'm assuming I was Tooking for 8 comp or something, so that was just only for, like,
9 information, who could help me, since she said I 9 what, two weéks? And so that was that. It was rea11y
10 —couTdn™t ‘return-back “to work. 10 the whole time one attorney for my workers' comp,
11 Q. (BY MS. CONNOR) oOkay. why would you 11 besides them first two weeks, when I was trying to find
12 contact them, specifically? 12 a workers' comp doctor. I don't know their name.
13 - A. That just part of your Tist. I contacted a 13 (Exhibit 25 marked)
14 Jot of people all of the way to D.C., you just don't 14 Q. (BY MS. CONNOR) = Are there any other
15 have the information. So I was contacting, I don't 15 attorneys?
16 know, politics. So whoever my attorney said write to, I 16 oh, sorry. Hold on.
17 wrote to. 17 A. No, not that I know of.
18 Q. Do you remember which attorney told you to 18 Q. Hold on, hold on. She can't write and...
19 write to the -- 19 okay. Now you can answer. Are there
20 A. My workers' comp attorney. 20 any other attorneys?
21 Q. Okay. And who was that? 21 okay. I'm showing you what's been
22 A, The name was -- oh my goodness, his name was 22 marked as Exhibit 25. The only thing I really need to
23 Good -- Mr. Goodclick, his assistant -- I think it was 23 ask you about that, because it's something you gave us.
24 Goodclick or something. I forgot his name. So wherever 24 S0, but I just wanted to make sure that I got on the
25 they told me to wrote to, that's where I written to. 25 record that that is your writing?
o ] Page 182 o Page 184
1 Q. Did you have any other attorneys represent 1 A. Uh-huh, yes.
2 you, other than Mr. walsh and his firm and this workers' 2 Q. Did you do the highlighting and the
3 compensation attorney that you now can't remember his 3 underlining also?
4 name? Did you ever have any other attorney represent 4 A, Uh~huh, yes.
5 you? 5 Q. . Okay. Do you have a copy that -- that's
6 A. No, ma'am. 6 easier to read, like do you still have the original?
7 Q. Those are the only two? 7 A. Uh-huh,- yes, ma'am.
8 A. I had one other, but when I -- for my 8 Q. okay.
9 workers' comp, I had another man, but it was with Rehab 9 (Exhibit 26 marked)
10 Now, and he only did it while I was at Rehab. I told 10 Q. (BY MS. CONNOR) 1I'm showing you what's been
11 him I am transferring over the Dr. Zegarelli and that 11 marked as Exhibit 26. And that's a document that you
12 was the only one. I don't have his name. 12 gave us. The only question I have -- I can't read this.
13 Q. when did you see him? 13 what does that say there? (Indicating) She's reading
14 A. I never saw this attorney, it was through 14 from the middle section.
15 Rehab Now. I can't remember the firm. 15 A, That says hips, arms, left shoulder, neck --
16 Q. So that would be three attorneys, right? 16 hips. That's a hip. I just couldn’'t read it. Hip.
17 A, For workers' comp? 17 MS. CONNOR: Wwhy don't we go off the
18 Q. For this Tlawsuit. 18 record real quick and I'11 just make sure T don't have
19 A. Name them off, two, three. I don't know 19 anything else. If y'all want to take a five-minute
20 their names. 20 break.
21 Q. well, you have Mr. walsh's firm, that's one? 21 THE VIDEOGRAPHER: Off the record at
22 A, Uh-huh. ’ 22 3:12.
23 Q. And then say -- you now testified to a 23 (Break taken 3:12 p.m. to 3:18 p.m.)
24 workers' comp attorney that you're going to try to find 24 THE VIDEQOGRAPHER: Back on record at
25 out the answer to that, because we're going to want to 25 3:18.,
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1 Q. (BY MS. CONNOR) You testified earlier that 1 going. So, I mean, I don't write the dates down so I
2 you ride a bus and/or a train? 2 can't pinpoint me on a date. I use fit.
3 A. Uh-huh. 3 Q. Did you start using the bus or the train in
4 Q. Are those two different things? 4 December 20087
5 A. Yes, yes. 5 A, No.
6 Q. Okay. And the bus <is here in Dallas? 6 Q Did you use it in January 20097
7 A. Yes. 7 A No.
8 Q. where do you go when you ride the bus? 8 Q Did you use it in February 20097
9 A. I catch it at any -~ any station close by, 9 A. No.
10 it can"be the Hampton Station, it can be the - 10 Q Did you usé it in March 20097 -
11 westmoreland Station. And I get on the train and I 11 A No.
12 probably go down to the DARS or Greenville Avenue or 12 Q April 2009, did you use the bus or the
13 somewhere. 13 train --
14 Q. How often do you ride the bus? 14 A. Possibly, maybe.
15 A. I don't ride the bus, I ride the train and T 15 Q. -- for the first time since your accident?
16 ride the bus to the destination I need to go. 16 A. Maybe a possibility, I could have used it
17 Q. okay. How often do you use public 17 during that time. I don't know.
18 transportation? 18 Q. March?
19 A. Maybe about -- maybe about once a week or 19 A. That could be a possibility. I could have
20 something Tike that. It varies. Some weeks, none at 20 used it during that time. I just don't, you know, write
21 all. 21 the date down when I use the train. But I could have
22 Q. when did you start riding the bus and the 22 used it, I don't know. I just don't know.
23 train? 23 Q. Okay. ‘
24 A. I'm from D.C., I always ride the bus and 24 A, Because I can't drive long -- you know,
25 - train. ’ 25 Jong, long distance so...

_ Page 186 v o Page 188
1 Q. And so after your accident, how soon was it 1 Q. May 2009 --
2 that you started riding the bus and the train? 2 A. May 2009.
3 A. I just started Tast year riding the train 3 Q. -- did you use the bus or the train?
4 and bus in Texas. 4 A. No. I don't think so. I don't know. I
5 Q. So -- 5 don't know if I used it then.
6 A. I just started that last year. 6 Q. June 2009, did you use the bus or the train'
7 Q. -- 2011 1is when you started using public 7 A, No, no, no.
8 transportation? 8 Q. July 2009, did you use the bus or the train’
9 A. I use it all the time. I use it 9 A, PossibiTlity, I don't know.
10 periodically. It's not no certain time. I just use it 10 Q. Did you use the bus or the train in
11 if it's available. 11 August 20097
12 Q. Ms. Howard, you're claiming in your lawsuit 12 A. PossibiTlity, I could have used it.
13 that you were injured by a car accident while you were 13 Q. Did you use the bus or the train in
14 working for my client? ’ 14 September of 20097
15 A. Yes, yes. 15 A. September 2009, I probably did.
16 Q. when after the December 16th, 2008 accident 16 Q. when you -- you testified that you called
17 did you start using the bus and the train? 17 -~ Melissa Hobbs; is that correct?
18 A. oh, after the accident? I started probably 18 A. what date is that?
19 about maybe in November or something 1ike that. I don't 19 Q. After your meeting with Lisa Black. At som
20 remember. I don't write down when I get on the train or 20 point within the following couple of days after your
21 when I get on the bus. If somebody take me to the 21 meeting with Lisa Black you just testified that you
22 station, if I have an appointment at Greenville Avenue, 22 called Melissa Hobbs or you talked to her on the phone
23 if my husband is not available, I can get somebody to 23 A. I talked to Melissa Hobbs. I turned my
24 take me to the station, I hop on the bus and train. I 24 notice in on, I believe it was --
25 hop on the train and then catch the bus to where I am 25 MS. CONNOR: Objection, nonresponsive
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1 A I talked to Melissa Hobbs. Did I call her? 1 Q. Yes.
2 Q. (BY MS. CONNOR) That's the question. 2 A. From going down -- decreasing my dose of
3 A, I made -~ I made a phone call. It wasn't 3 medication, what was the symptoms?
4 particularly to Melissa Hobbs. I made a phone call to 4 Q. That's the question.
5 Ms. Black. 5 A. I don't think there was any symptoms when I
6 Q. Did you tell Melissa Hobbs that you were 6 was tapering off of my medication.
7 going to -- requesting to return to work for four hours 7 Q. Then why did you need two more weeks?
8 a day for two or three days a week to transition off of 8 A. That's what the doctor recommended.
9 your medication? 9 Q. Okay. Can you show me in here where he
10— - -A. - —1I left a note on Friday. 10 recommended that you-take time off -- additional time-
11 MS. CONNOR: Objection, nonresponsive. 11 off from your job so that you can --
12 THE WITNESS: Mr. Colin, I don't know 12 A. Uh-huh, ‘
13 how to answer it, because I left a note for Friday and I 13 Q. Hold on. Can you find it in here, can you
14 guess Ms. Black was too busy to answer the note and 14 show me where your doctor suggested that you take an
15 Melissa Hobbs -- I called, so Ms. Black told Melissa 15 additional two weeks off to taper off of medication?
16 Hobbs to .inform me that my job is full-time, not 16 A. He said verbally.
17 part-time. So I don't know how to answer that the way 17 MR. WALSH: Objection, form.
18 she asked me that question. - 18 MS. CONNOR: Objection, nonresponsive
19 MS. CONNOR: Objection. 19 A. okay. well, he said verbally by the time
20 Q.. (BY MS, CONNOR) Wwell, then T can re-ask the 20 you get back, which will be three weeks, you should be
21 question. 21 tapered off of your medication and be, you know, ready
22 Did you have a conversation with 22 to go. He said verbally because I don't see him but
23 Ms. Hobbs sometime after your meeting with Ms. Black? 23 every three weeks because of workers® comp. So he's
24 A. Yes. 24 assuming wherein that three weeks period I should be
25 Q. Okay. Did you tell Melissa Hobbs that you 25 fine. ‘

S Page 190 o 7 7 Page 192
1 wanted an accommodation to be able to work four hours & 1 Q. And when was this conversation?
2 day for several weeks so that you could taper off of 2 A. It was my last conversation that I had him
3 your medication? 3 to go get that part-time excuse.
4 A, For a couple of weeks, yes. 4 Q. To get the part-time excuse that --
5 Q. oOkay. what medication? 5 A, The four hours. The four hours. So I had
6 A, It was the Soma, I think, because I believe 6 already seen him, and I can't see him for another three
7 the Cymbalta was already gone. It was two medication. 7 weeks.
8 I know one of them was Soma and it probably was the 8 Q. Did you ask him whether you could work
9 muscle relaxer. And I think -- I'm not for sure what 9 full-time?
10 medication, but they were the ones that I needed to 10 A. He wanted me to start at part-time.
11 taper off of. 11 Q. Did he say why?
12 Q. ‘Why did you feel 1ike you needed to taper 12 A, Because of my condition, I suppose. "I
13 off a medication? ) 13 suppose.
14 A, Because it causes you to be dizzy. 14 Q. what was your condition at the time?
15 Q. Did it cause you to be dizzy? 15 A. Same as it always had been.
16 A. Uh-huh, yes. ’ 16 Q. Same as it is today?
17 Q. Had you already started tapering off at the 17 A, No, not quite.
18 point that you talked to Melissa Hobbs? 18 Q. Did you ever tell Melissa -- was it Melissa
19 A. Yes, yes, yes. It was already in process, 19 Hobbs? Yeah, Melissa Hobbs -- that you would get
20 yes. 20 another release from your doctor that was more specific?
21 Q. Okay. And what was the symptoms you were 21 A. You know, I honestly can't remember that.
22 having from tapering off of the medication that you 22 But seemed like I did. And then by that time she went
23 described? what were the symptoms? 23 to talk to Lisa Black and said no. I said, okay, send
24 A. what was the symptoms tapering off the 24 me my resignation then.
25 medication? 25 Q. Okay.
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1 A, I think I did tell her that, but she went to 1 Q. what about April 2009 when you just
2 talk to Lisa Black and Lisa Black said no and that was 2 testified you were feeling much bettér?
3 it. 3 A. It was better, every month it gets better.
4 Q. So when Melissa Hobbs called you on October 4 I mean, the first few months was horrible, but it's
5 12th to tell you -- what did she tell you on 5 getting better every month.
6 october 12th when she called you? 6 Q. would it prevent you from driving?
7 A. Ms. Black is in a meeting or busy but she 7 A. If I don't take my medication possibility,
8 said you have a full-time position, not a part-time 8 maybe, yes. Could be a possibility there if I don't
9 position; at this time, we're going to have to terminate 9 take my medication.
10 — - you.—And-I said, terminate me? So that's what she told 10 Q. " Do you know what Paill Syndrome is? -
11 me. 11 A. No.
12 Q. Now, as it relates to your accident, you've 12 Q. Have you ever been told you have Paill
13 testified in some of your written discovery that you had 13 Syndrome?
14 a bruised collarbone; is that correct? 14 A. I dan't remember it. Wwas that during the
15 A. If that's what the paper said, the 15 . first -- when they first -- what month, what year?
16 documentation. 16 Q. I don't know,
17 Q. well, I am asking you. 17 How long do you think you would have
18 A. I can't see a bruised collarbone. My 18 needed to wind down from your meds?
19 doctor, if he documented that, that's what was on there. 19 A. It -- I -- I would think it would have been
20 Q. Do you know where a collarbone is on your 20 just the -~ just the -- maybe -- not -- it depends.
21 body? 21 Like, my Cymbalta, I could immediately stop, Jlower dose.
22 A. Up here. 22 My Soma, it can go PRN. It wouldn't have even took me
23 Q. was it bruised after the accident? 23 Tong at all. 1It's just a matter of going back to the
24 A. It was bruised. 24 doctor and him doing, you know, his tests and whatever
25 Q. pid it hurt? 25 and giving me the permission to go back. I don't
) 7 _Page 194 S i Page 196
1 A. It was excruciating. 1 think -- it even wouldn't have took me that long because
2 Q. Okay. Does it hurt today? 2 we was in the process.
3 A. No. It's just really stiff. 3 Q. Now the pain medication or the medication
4 Q. Okay. It's stiff? 4 that you're on today, does it -- do you think that it
5 A. Uh;huh. 5 impairs your --
6 Q. what about the time frame of August 20097 6 MR, WALSH: Objection, form.
7 A. August 2009, it was better. It was better. 7 A. I've been on that for six years. I've been
8 Q. was it still bruised? 8 on that for six years.
9 A. It wasn't bruised. It was just really, 9 Q. (BY MS. CONNOR) I wash't allowed to finish
10 really tender. It wasn't bruised, it was just tender 10 the question.
11 and sore. 11 A. Go ahead. Do you want me to answer? I've
12 Q. Okay. what about contusions, did you still 12 been on the medicine I'm on for over six or seven years
13 have contusions -- 13 and I have functioned. You know, you have stable people
14 A. No. 14 that function. I have been able to function. so it
15 Q ~-=- in August 20097 15 doesn’t impair me. It keeps me stable. when people
16 A. NO. N 16 have critical or chronical (sic) condition, medications
17 Q Do you know what a cervical or radiculitis 17 keeps them stable. So, no, it doesn’t impair me.
18 is? 18 But the other medication, the one that
19 A. I have no idea. 19 I needed to wind down on, Tike the Soma and muscle
20 Q. Lumbar radiculitis -- radiculitis 1umbér, dg 20 relaxant, that would impair me. But not the medication
21 you know what that is? 21 that I take on a regular basis, no.
22 A. A swelling inflammation in your spine. 22 Q. So the six or seven years that you've been
23 Q. okay. Is it still bothering you today? 23 on this other medication, which is that?
24 A, It bothers me, but it's not as bad as -- 24 A. It's just a medication that keeps me
25 it's tolerant, it's under control, it's stable. 25 balanced for my muscles in my face. It's.different
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1 medication. 1 Institute for three years. I worked with Devereux for
2 Q. Are they narcotics, the ones you've been on 2 four years and T had --
3 for six or seven years? 3 THE REPORTER: Can you say that again?
4 A. They are -~ no, they're Tike -- Tike my 4 A, Devereux. Devereux in California. Devereux
5 Indomethacin that started -- I don't know when that 5 in washington, D.C. I transferred from California to
6 started, but I've been on that Indomethacin even before 6 D.C. I worked with them for about four years. I worked
7 I had a car accident. I was on another form of 7 Kennedy Institute for about two years. And I worked
8 medication 1ike ryrica, that's some kind of -- Lyrica is 8 with D.C. Government, which is child and Family Services
9 some kind of pain medication, which I don't take. 9 from 2000 -~ June of 2001 to June of 2006.

-10 - - - Qs Did you-ever-take Lyrica? 10 Q. - (BY MS. CONNOR) And that wasall child

11 A, I tried it. 11 Protective Services-type agencies?

12 Q. when was that? 12 A, Yes.

13 A. It was like -- it was before the accident. 13 Q. Federal government, you said?

14 But it is just to keep me balanced. 14 A. D.C. government.

15 Q. who gave -- who prescribed you Lyrica? 15 Q. SO -~

16 A. Dr. McHenry for my trigeminal nerve. 16 A. D.C. government.

17 Q. when you say to keep. you balanced, what does 17 Q. State government, basically?

18 that mean? 18 A. Uh~huh, yes, yes.

19 A, Stable. 19 Q. Do you drink alcohol?

20 Q. stable, 1like physically stable or mentally 20 A, No, ma'am.

21 stable? 21 Q. Have you ever drank alcohol?

22 A, Physically. 22 A, what do you consider alcohol? wine?

23 Q. oOkay. Wwhat does that mean? 23 Alcohol? what is alcohol?

24 A. Stop trigeminal nerve from acting up. 24 Q. well, generally --

25 Q. oOkay. You said in your responses to the 25 A. A drink?

B ) S Page 198 S Page 200
1 interrogatories that we sent your lawyer that you 1 Q. Generally it's understood as beer, wine or
2 applied for unemployment insurance. 2 Tiquor. Do you ever drink beer, wine or liquor?

3 A, Uh-huh. 3 A. -~ Wine.

4 Q. Okay. when was that? 4 Q. oOkay. Wwhen do you drink wine?

5 A. I got dismissed in -- let me figure out. I 5 A, I haven't had none in six months. Every nol
6 got dismissed in 20 -- October 2009. So I -- I applied 6 and then I have a Tittle scoop of wine.

7 for unemployment in October 2009 or either it was 7 Q. Okay. How often?

8 November 2010. I am thinking I applied for unemployment 8 A. Not often. I haven't had wine in maybe two
9 since I got fired. I don't know. I think, I'm not for 9 years.

10 sure. 10 Q. Ookay. - what do you mean by "a Tittle scoop

11 Q. Do you know which -- did you apply online or 11 of wine"? ‘

12 did you go into one of the Texas workforce Commission 12 A. Just a Tittle bitty glass of wine.

13 sites? 13 Q. Just one?

14 A. I went to one of the sites. 14 A. yYeah, just one.

15 Q. Do you still have that paperwork? 15 Q. Have you ever got an DWI?

16 A. uh-huh. That's the Texas workforce 16 A. No, ma'am.

17 paperwork. November -- that was November 2009. 17 Q. Have you ever been arrested?

18 Q. Have you ever been fired from any jobs? 18 A, No, ma‘'am.

19 A. CPS. 19 Q. Have you ever done any drugs that weren't

20 Q. other than that? 20 prescribed by a doctor?

21 A, No, ma'am, 21 A. No, ma'am.

22 Q. where ‘did you work before you were working 22 Q. Have you ever abused any drugs that were -~

23 at CPs? » 23 A. No, ma'am.

24 A. I worked from 2001 to 2006 D.C. Government 24 Q. -- that were prescribed by a doctor?

25 child and Family Services. I worked with Kennedy 25 A. No, ma'am.
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1 Q. Have you ever taken a medication for longer 1 for trial.
2 than it was prescribed? 2 THE VIDEOGRAPHER: Off record at 3:42
3 A. No, ma'am. 3 (off the record at 3:42 p.m.)
4 Q. Have you ever been arrested? 4
5 A. No, ma‘'am. 5
6 Q. Is this your only marriage? 6
7 A, No, ma'am. 7
8 Q. Okay. You've been married before? 8
9 A, Uh-huh, yes. 9
- 10 -Q. - And obviously divorced? 10
11 A. Uh-huh. 11
12 Q. where was that? 12
13 A. In Texas. 13
14 Q. what -- what city or county? 14
15 A. pallas, Texas. 15
16 Q. So ballas County? 16 -
17 A. Uh-huh, pallas County, uh-huh, 17
is Q. what year? 18
19 THE WITNESS: Mr. walsh, do I have to 19
20 answer my personal business questions? 20
21 MR. WALSH: You can answer. 21
22 THE WITNESS: I can answer. 22
23 A. I don't remember the year. T have no idea 23
24 the year. It's in t'he back of my mind. I can't pull it 24
25 out. I don't remember. 25
_ 7 - - Page 202 7 7 - Page 204
1 Q. (BY MS. CONNOR) Wwas it ten years ago? v 1 CHANGES AND SIGNATURE
2 I've been married 19, so it's got to be 20 2 WITNESS: Carlotta Howard DATE OF DEPOSITION: 8/1/12
3 years ago, 30 years ago maybe, maybe 25 years ago. 3 - PAGE/LINE CHANGE REASON
4 Q. You just have the one child? 4
5 A. Yes. ) ' 5
6 Q. He Lives in Las Vegas? 6
7 A. Uh-huh. 7
8 Q. ‘okay. Wwhat does he do for a 1iving? 8
9 A. He's a computer scientist. He's a computer 9
10 technician. 10
11 Q. Do you have any grandchildren? 11
12 A. Yes, one. 12
13 Q. Boy or girl? 13
14 A. Boy. 14
15 Q. How old is he? 15
16 A. He's four. 16
17 Q. Have you been involved in any other 17
18 Tawsuits? 18
19 A No, ma'am. 19
20 Q. As a plaintiff, as a witness? 20
21 A. No. 21 .
22 Q. Have you ever been sued? 22
23 A. No, no. 23
24 MS. CONNOR: I pass the witness. 24
25 MR. WALSH: We reserve our questions 25
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1 I, , have read the 1 colin walsh, Attorney for Plaintiff
2 foregoing deposition and hereby affix my signature that (Fax: (214) 528-6511)
3 same is true and correct, except as noted herein. 2 Madeleine Connor, Attorney for pefendant
g . (Fax: (512)-320-0667)
3
I further certify that I am neither counse]
5 CARLOTTA HOWARD 4 for, related to, nor employed by any of the parties or
Job Number: 101820 attorneys in the action in which this proceeding was
6 5 taken, and further that I am not financially or
7 STATE OF ‘ ) otherwise interested in the outcome of the action.
6
8 COUNTY OF ) Further certification requirements pursuant to
9 7 Rule 203 of TRCP will be certified to after they have
10 BEFORE ME, , on this occurred.
" " day personally appeared CARLOTTA HOWARD, known to me to 8 . .
11 - be the person whose name is subscribed to the foregoing Certified to by me this 15th of August, 2012.
instrument and acknowledged to me that they executed the 13 :ﬁéiéié&» AR
12 same for the purposes and consideration therein
expressed. 11 Michelle L. varner, Texas CSR 8123
13 Expiration Date: 12/31/12
Given under my hand and seal of office this 12 Firm Registration No. 301
14 day of , Ssunbelt Reporting & Litigation
15 13 Services
15150 Preston Road, Suite 300
16 14 Dallas, Texas 75248
NOTARY PUBLIC IN AND FOR (214) 747-0763
17 THE STATE OF 15 (972) 401-9733 (fax)
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1 NO. 11-13467

2 CARLOTTA HOWARD, § IN THE DISTRICT COURT

3 Plaintiff, 2

4 VS. z 160TH JUDICIAL DISTRICT

5 STATE OF TEXAS, TEXAS z

DEPARTMENT OF FAMILY AND S

6 PROTECTIVE SERVICES, )

7 | ‘ Defendant. z DALLAS COUNTY, TEXAS

: _

o |

ORAL DEPOSITION OF
10 MONICA MCFARLAND
MAY 31, 2012

11 o VOLUME 1

12

13

14

15

16

17 ORAL DEPOSITION OF MONICA MCFARLAND,

18 produced as a witness at the instance of the PLAINTIFE,
19 and duly sworn, was taken in the above-styled and

20 —numbered causé on May 31, 2012, from 1:08 p.m. to

21 1:51 p.m., before Natasha Benchimdl, CSR in and for the
22 State of Texas, reported by machine shorthand, at 1200
23 East Copeland, Suité 400, Arlington, Texas 76011,

24 pursuant to the Texas Rules of Civil Procedure and the
25 provisions stated on the record or attached hereto.

EXHIBIT
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FOR THE DEFENDANT: 8 EXHIBITS
[ I C e _ 9 -NO. ..DESCRIPTION -- B - PAGE-
MS. MADELEINE CONNOR ies
10 Exhibit HHSE Reasonable Accommodation Request
10 ATTORNEY GENERAL OF TEXAS
GENERAL LITIGATION DIVISION 1 L 18
11 PO BOX 12548 11 Exhibit  Employer's First Report of Injury or
AUSTIN, TEXAS 78711
2 B 2L AU 23
12 PHONE: (512) 463-2120
FAX: (512) 320-0667 12
13 E-MAIL: Madeleine.connor@oag.state.tx.us 13
14 MS. ROSA L. ROHR 14
TEXAS DEPARTMENT OF FAMILY AND PROTECTIVE SERVICES
15 DEPARTMENT MAIL CODE E-611 15
PO BOX 149030 16
16 AUSTIN, TEXAS 78714 17
PHONE: (512) 438-3074
17 FAX: (512) 339-5876 18
E-MAIL: Rosa.rohr@dfps.state.tx.us 19
18 20
19
20 21
21 22
22 23
23
24 24
25 25
- R - - ~ - 4 R R R - 5
1 PROCEEDINGS 1 in the car.
2 THE REPORTER: Read and sign 20 days to 2 Q. Okay. Are you currently taking any medications
3 you, Ms. Connor, and objections according to the Rules? 3 or on anything that will prevent you from answering my
4 MS. CONNOR: Yes. 4 questions fully or anything like that?
5 MONICA MCFARLAND, 5 A. No.
6 having been first duly sworn, testified as follows: 6 Q. If you don't understand a question, just let me
7 EXAMINATION 7 know and I'll rephrase it and then ask it 15 more times
8 BY MR. WALSH: 8 as well. If you need a break, please feel free to ask;
9 Q. Okay. Can you please state and spell your name 9 however, if I've asked you a question, I do ask that you
10 for the record. 10 answer the question and then we can go ahead and take
11 A. Monica Leigh Walters, W-A-L-T-E-R-S. 11 that break. Also, I would appreciate it if you would
12 " Q. Okay. And have you gone by any other names? 12 wait until I finish my question before you answer just
13 A. Yes. Monica Leigh McFarland, 13 so that we're not talking all at once. If your attorney
14 M-C-F-A-R-L-A~N-D, and Monica Leigh Parnell, 14 objects to any gquestions, unless she instructions you
15 P-A-R-N-E-L-L. 15 not to answer, you can go ahead and answer that right
16 Q. Okay. And in 2008, what was your name? 16 after the objection. If you need me to repeat it, go
17 A. Monica Leigh McFarland. 17 ahead and ask.
18 Q. Have you ever had your deposition taken before? 18 Did you meet anyone to prepare for the
19 A. 1In college, yes. 19 deposition today?
20 Q. Okay. What were the circumstances of that 20 A. No.
21 deposition? 21 Q. Did you review any documents for this
22 A. I was in a car accident with someone else and 22 deposition? A
23 had to talk to his attorneys. 23 A. No.
24 Q. Oh, okay. So you were the plaintiff? 24 Q. Okay. Did you discuss this deposition with
25 A. No. I was the -- I guess the witness that was 25 anyone?
2 (Pages 2 to 5)
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1 A. Yes. . 1 ) A. I was an investigative supervisor.

2 Q. Who was that? 2 Q. Okay. And what are the duties for that

3 A. Well, just the fact that I was going to the 3 position?

4 deposition with the attorneys andrtﬁen my supervisor. 4 A. To supervise, I think, it was five

5 Q. And who is your supervisor? 5 investigators at that time, a case aide, an

5 A. Stephanie Lopez. 6 administrative assistant, and basically doing the role

7 Q. Okay. What is your current position? 7 that I do now. And that was in Dallas County.

8 A. I'm an investigator for Child Protective 8 Q. Okay. And where do you work now?

9 Services. 9 A. Denton County.

S I e Q. " Okay. What does that entail? i 10 ) Q. And why did you move?
. 11 A, We're a part of Family Protective Services in 11 A. I got married.

12 Denton County, Texas. And what I do is when an intake 12 Q. Okay. Is that why you ~- why did you change

13 report is made about children or a family, I go outvand 13 your position from investigative supervisor?

14 I speak to -- interview the children and then I 14 A. Kind of a string of reasons. I don't want to
15 interview the family. I disposition cases. And I 15 be a supervisor. I don't -- I feel like I can work with
16 try.-- if the children and family need help, we set up 16 the family and children better as an invéstigator. You
17 services for the family. And if there is -- if the 17 know, more hands on.

18 court needs to be involved to make sure the children are 18 Q. Okay. Have you -- how long have you worked for
19 protected, I'm the one who writes up affidavits and 19 Child Protective Services?

20 files those. 20 'A. Over ten years.
21 Q. Okay. Do you supervise anybody? 21 Q. Okay. Have you held any other positicns
22 A. Not at this time, no. . 22 besides investigator and investigator supervisor?
23 Q. Okay. Did you supervise anybody in 2008/2009? 23 A. Yes. I was an ongoing legal -- I'm sorry -- an
24 A. Yes. 24 ongoing legal worker in the city of Dallas when I began.
25 Q. Okay. What position did you hold in 2008/20097? 25 - A conservatorship worker.

- - - - . - B . - - o ,8 - . - ,9

1 Q. What does that -~ what is that job? 1 2008/2009 when you were an investigative supervisor.
2 A. After an investigator investigates_the case, 2 Did you have an employee who worked for you named
3 then the. -- if we go to court and decide that there 3 Carlotta Howard?
4 needs to be a removal, then a legal worker takes over 4 A.. Yes. )
5 the case and continues to work with the family and 5 Q. Do you remember Carlotta?
6 children while the State maintains some kind of -- 6 A. Yes.
7 usually it's temporary managing conservatorship. 7 Q. Okay. What do you remember?
8 0. Okay. And why did you leave that position? 8 A. She was always a very happy person. Just easy
9 A. I just wanted to try something different. 9 to talk to when she came to work.
10 Q. And from that you went to supervisor 10 Q. Did you hire her?
11 investigator? . 11 A. No.
12 A. Yes. 12 Q. Do you know who did?
13 Q. Okayf Let's see. I want to talk about your 13 A. No. I assume the same people who hired me,
14 education background. Where did you go to high school? 14 like, the State Office.
15 A. High school? Wichita Heights in Wichita, 15 Q. OCkay. Do you have the power to hire people?
16 Kansaé. 16 A. No.
17 Q. Okay. Did you -- Where did you go to college? 17 Q. Did you,have the power to terminate people?
18 A. Oklahoma Christian University in Edmond, 18 A. Not now. I suppose I -~ no. I don't think I
19 Oklahoma. 19 did, no. Never, no.
20 Q. Did you get any master's degrees or post 20 Q. Did you -- did you ever recommend anyone for
21 graduate degrees? 21 termination?
22 A. No. 22 A. No, not that I can ;emember.
23 Q. Okay. And why did you move down to Dallas? 23 Q.. Do you remember the process by which you would
24 A. My husband had -- my ex-husband had a job here. 24 do that?
25 0. So right now -~ okay. Let's go back to 25 A. I would have to be walked through it. Not very
3 (Pages 6 to 9)
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1 well, no. 1 aware of the fact that she got in a car accident in
o2 Q. Okay. Do you -- so what did -- what was 2 20082
3 Ms. Howard's job when she worked for you? 7 3 \A. Yes.
4 A. She was a case aide. She transported children. 4 ‘ Q. Okay. Can you tell me what you know about
5 Q. Okay. And what other duties were involved, S5 that?
6 transporting children and? 6 A. Well, I know -~ I can't remember who called me.
7 A. She also would help when we‘had visits. When 7 But the day she got in the car accident, she was taking
8 children are removed, we will have visits with them and 8 toys. And I remember it was an icy day. And then she
9 their families at the offices. And so she would help do 9 was at the hospital, and I went to see her in the
T 77 7T 107 77 T that as well, and she could just -- she delivered ' 10 ' hospital. And I waited with her until her husband gét
11 Christmas toys, you know, alsc did some administrative 11 there, and it was right after the car accident. And
12 assistant work. 12 what she had told me is she got hit in an intersection,
13 Q. Administrative assistant work. 13 but I never saw it. You know, the actual car, I don't
14 Well, like what? 14 think I ever saw the actual car.
15 A. Answering phone calls. She didn't do a lot of 15 I just saw her after the accident, and she
16 it. Most of her job was in the car. It was mostly 16 was in a lot of pain. And she couldn't go to the
17 travel. 17 bathroom. I mean I remember she wanted to go to the
18 Q. Did you ever have any performance issues? ' 18 bathroom, and they wouldn't let her go to the bathroom.
19 A. No. 19 They said that she could use a pan, and she didn't want
20 Q. Did you ever discipline her for her 20 to use the pan. Aﬂd so they were trying to tilt her
21 performance? 21 bed, and she didn't want them tiltiné her bed.
22 A. No. 22 Q. Do you know what kind of injuries she
23 Q. Did you ever write her up for performance? 23 sustained?
24 A. No. 24 A. I don't know. I know that at the time when I
25 Q. Okay. When she -- did you know -- were you 25 was there, they didn't want to move her. That's the

N 12y S 13

1 reason they wouldn'tilet her go to the bathroom. Aand 1 Q. And why did you tell her?

2 that she was just sore, you know, legs and arms and 2 A. To let her know what happened to Carlotta.

3 everything. 3 Q. Okay. Do you know what accessHR is?

4 Q. What happens when somebody gets in a 4 . Yes.

5 work-related car wreck? 5 Q. What is that?

6 A. Tgat's the only time I've ever -- 6 A. That's where we go and put our time and leave
7 MS. CONNOR: Objection. Form. 7 and where we request days off. We can also look at our
8 Sorry. You can answer. 8 pay and everything else.

9 A. That's the only time I've known anybody in a 9 Q. Do you know who Ami Labrecque is?
10 work-related car accident. I don't know. 10 A. No, I don't think I do. I don't remember.

11 Q. (BY MR. WALSH) Was there any process followed 11 Q. If -- so you have a -- after the .car wreck,
12 afterwards? 12 were you ever contacted by accessHR?
13 MS. CONNOR: Objection. Form. 13 A. I don't remember being contacted by them.
14 You can answer. 14 , Q. Were you ever contacted by the workers'

15 THE WITNESS: I can answer? 15 compensation?

16 MS. CONNOR: Yeah, you can. 16 A. I don't think so, no. It -- it was kind of

17 A, I don’t remember. I don't. 17 weird. At that time, she was being transferred to
18 Q. (BY MR. WALSH) Do you remember if you filled 18 Nicole Ogle's unit. And I think Nicole Ogle was

19 ocut any forms? 19 . supposed to be taking over as supervisor during that
20 A. I don't, no. It was -— no. 20 time. That's the reason I don't think T did that.
21 Q. Do you remember if you told anybody about the 21 Q. Okay. Can you -- let's talk about the
22 car wreck? » 22 transfer. How did that come about?
23 ) A. Yes. I told my program director about it. 23 v A. Every -- it was kind of -- all case aides —-
24 Q.  And who was the program director? 24 actually, it was case aides and supervisors. For some
25 A. Lisa Cardenas. 25 reason, they had -- positions had to be cut. And in
4 (Pages 10 to 13)
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1 order for it to be fair, people had to, like, be moved. 1 was four investigators -- it was a supervisor, four
2 And so there was, like, some kind of lottery where you 2 investigators, administrative assistant, and a case
3 could say where —— the three places —- the top three 3 dide.
4 places you wanted to go stay -- you know, where you 4 0. Okay.
5 wanted to work. - And so they would try to meet that. 5 A. So the case aide was for our unit.
3 You know, so if you wanted to go -- say I wanted to go 8 Q. Okay. Do you have a case aide now at your
itians
7 to Fort Worth, they would move me to Fort Worth. 7 current position?
. : : 8 . think , . Th id ifti
8 But -- and the same thing with case aides. A T ink we do, ves ey did some shifting
. 9 there, too. I’'m not sure if the case aide -- I'm not
S And so that's how she got transferred is that -- during !
U - S - - - - T, 10 sure -if- the-case aide that-we have Is -for our unit or
10 that time. It wasn't -- everybody -- all the case aides
: 11 for a unit shared, because it used to be we got a case
11 were getting transferred, and it was based upon
12 aide per unit.
12 seniority. So she did not get to -- she didn't have a
13 Q. Okay. Do -- so I guess you don't use your case
13 lot of seniority. So pretty much she was going to get
14 aide a whole lot?
14 bumped if somebody else asked to come work at
15 A. Investigators really don't use them as much
15 Westmoreland where I worked.
16 just because we don't do -- we usually don’t do visits
16 Q.- Okay. So you said you supervised -- I think 17 p the famili
or the families.
17 you said about five investigators; does that sound 18 0 Wwell, th who mainl o i de?
. e ’ en alnly uses a case alde?
i rd
18 right? 19 A. Like a CPS ongoing legal workers do. We can
19 A. Yeah. I think it was just -- I think they made 20 still utilize them
20 it, like, a five person unit, but I think that I only 21 But, like, you're asking if T use them now?
21 supervised, like, four at a time. 22 I don't. You know, I have. But like I said, I'm not
22 Q. Okay. And the people you supervised, they all 23 sure if she's just ours or if she -~ we share her.
23 had the same -- they all had case aides like Carlotta 24 0. So can I -- would a case aide be able to
24 Howard? R 25 perform his or her job part-time?
25 A. No. I mean there was —-- what it was is there

- o 1T o 17

1 MS. CONNOR: Objection. Form. ‘ 1 accommodation from you?

2 A. I don't know. I mean I'm really not sure. 2 A. No.

3 Q. (BY MR. WALSH) Well, would a case aide be able 3 Q. Is there a process for requesting an

4 to work less than eight hours a day? 4 accommodation?

5 MS. CONNOR: Objection. Form. 5 . A. I don't know.

6 A. I would think so, yes. 6 Q. What would you do if somebody asked for

7 0. (BY MR. WALSH) So a case aide could perform 7 accommodation?

8 her job duties -- his or her job duties part-time? 8 A. When I was supervisor?

9 MS. CONNCR: Objection. Form. 9 Q. Uh-huh.

10 A. The thing about CP5 is that it's not like you 10 A. T would probably try to do it.

11 work 8 to 12 and then, you know, that's it. 1It's —-- 11 Q. Well, could you expand on that a little bit?
12 there’s stuff always going on. You know, I'm might have 12 What do you mean you would try to do it?
13 to work until 5:30 tonight because I need to go see a 13 A. I would talk to my program director and see
14 kid. So it's hard to say, yes, you can only work these 14 what we could do, see how we could accommodate.

15 four hours, you know, when you work CPS. 15 Q. &nd what kind of accommodations would you do?
16 0. (BY MR. WALSH) Would that be true of case 16 A. I guess it depends on what they needed. I

17 aides as well? 17 guess I feel like I would do that with anyone who was
18 A. Yeah. Pretty much anyone who works for CPS, 18 going through a situation. _

19 that's what I've seen. 19 Q. What kind of situation?

20 Q. Were any of the people you supervised disabled? 20 MS. CONNOR: Objection. Form.
21 A. No. ’ 21 i A. I did have an investigator who was pregnant,

T 22 Q. Did any of them reguire accommodations? 22 and she -- her mother had cancer. And so she was

23 A. No. 23 dealing with that and being pregnant. So she went to
24 MS. CONNOR: Objection. Form. 24 counseling, and she had doctors appointments. So that
25 Q. (BY MR. WALSH) Has anyone ever requested an 25 was accommodated, I guess.

5 (Pages 14 to 17)

Notarius Reporting, Inc. 214.324.3733 www.NotariusReporting.com
Electronically signed by Natasha Benchimol (301-268-835-9543) fd5b6094-49c1-4a81-b867-5fd18077a65¢



18 19

1 Q. (BY MR. WALSH} Okay. Did you ever fill out 1 A. What I told you -~
2 any forms? 2 MS. CONNOR: Objection. Form.
3 A. No. I mean I think I did the FMLA when she 3 A. That T don't know the policy, and I would ask
4 went on maternity leave, but that was it. 4 my proéram director and try to figure it out.
S Q. Are you aware of any forms for accommodations? 5 Q. (BY MR. WALSH) About -- going back to the
6 A. No. I mean I'm sure there are, but I'm not 6 accident, about how long after the accident did the
7 aware of them. 7 reorganization take place?
8 MR. WALSH: I'm going to enter Exhibit 8 A. I want to say it was right there at the same
9 Number 1. 9 time because it was like -~ that was Christmas, and then
e R T R T {Exhibit Number 1 marked.) B 10 ‘we had Christmas break. And then I think it was just
11 Q. (BY MR. WALSH) Have you ever seen that form 11 like that short amount of time in January. They were
L12 before? 12 supposed to all be reorganized.
13 A. If I have, I don't remember. 13 Q0. And did you know that Ms. Howard had been
14 Q. So nobody's ever turned that form in to you? 14 transferred?
15 A, I don't remember anybody turning this form in 15 A. Yes. She -- she knew it, too, yes. We talked
16 to me, no. N 16 about it.
17 Q. Can you tell me what that form says? 17 0. Did you know where she had been transferred to?
18 A. '"Reasonable Accommodation Request." 18 A. Yes.
19 Q. Okay. If somebody asked you for reasonable 19 Q. Did you contact the new unit?
20 accommodation, would you refer them to policy? 20 A. T spoke to Nicole Ogle, yes.
21 MS. CONNOR: Objection. Form. 21 Q. And what did you teli Nicole Ogle?

'22 A. Honestly, I don't know the policy on it. What 22 A. I can't remember precisely. I know that we --
23 I would probably do is ask my superior. 23 and I looked for them, but I could not find them. And,
24 . Q. (BY MR. WALSH) Okay. What would you say to 24 of course, that was a long time ago. I remember us
25 the employee that asked you? 25 sending some e-mails back and forth where she had some

: : 20 ) 21

1 questions, and that's all I remember. 1 Q. &and do you remember what Ms. Ogle's response
2 Q. Can you remember when that was? 2 was?
3 A. It would have been 20 -- early 2010, I think. 3 A. The only reason I remember anything about the
4 Q. Can you remember a month or a week or anything? 4 e-mails is that something she said would have came
5 A. No. No, I can't. And I looked for them, but I 5 across —-- I became defensive about it, and I don't even
6 didn't have them. 6 réemember what was said. But she responded back with an
7 Q. Was it -- do you think it was in January of 7 e-mail that was like, Hey, I didn't mean it that way or
8 20 -- oh, I'm sorry. You said 20107 8 something.
9 A, Well, the accident happened in 2009. I don't 9 €. Uh-huh.
10 remember. That’s what I was thinking is it would have 10 A. So that's the only reason I remember the
11 happened -- like if the accident happened in December 11 e-mails.
12 of 2009, then it would have been, like, Janunary of 2010.: 12 Q. Did you know Nicole Ogle before?
13 Q. The accident that I know about happened in 13 A. Yes.
14 2008. 14 Q. Did you have an opinion of Nicole Ogle?
15 A. Okay. I'm sorry. Then I meant January 15 A. Yes.
16 of 2009. I'm sorry. 16 MS. CONNOR: Objection. Form.
17 Q. Okay. . 17 BA. Yes.
18 A. I just got my years confused. 18 0. (BY MR. WALSH) And what was your opinion?
19 Q. Did you tell Ms. Ogle that Ms. Howard had been 19 A. I'm not a huge Nicole Ogle fan. 5he and I are
20 in a car wreck? 20 very different people.
21 A. Yes. 21 Q. Why are you not a huge fan?
22 Q. Do you remember the specifics of what you told 22 A. I don't think she's very personable. There's
23 her? 23 beén staffing where we've disagreed with each other.
24 A. No, I don't. I just know that I would have 24 There's been times where she took action that I felt was
25 told her. 25 not in a family's best interest. I'm not saying it was
6 (Pages 18 to 21)
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22 23
1 the wrong thing to do, it's just what I felt. And I 1 A. It was probably 2009. It was a long time ago.
2 feel she comes across very assertive. Very -- not 2 Q. Do you remember what you talked about?
3 friendly. T mean she can come across a bit 3 A. I think I just checked on her to see how she
4 intimidating. 4 . was doing.
5 Q. What -- what sorts of actions didvyou disagree 5 Q. Do you know when she was terminated?
6 with? 6 A. No. I wasn't really sure that's what had
7 A. Well, there's just —-- we've had staffing befofe‘ 7 happened.
8 where I felt like she decided'that a child should be in 8 Q. Were you -- did -- give me a second.
9 this relative placement, and I disagreed and felt -like 9 Did a doctor ever contact you while she
I A ] the child should be in a different relative placement. 10 was -- after the car wreck?
11 And, you know, just -- just stuff like that that happens 11 A. I don't think so, no.
12 during CPS. 12 Q. Did you ever receive reports from workers'
13 Q. Did you ever disagree with her about any sort 13 compensation?
14 of personnel decisions? 14 A. No.
15 A. I'm not really sure what happened when Nicole 15 Q. Did you ever receive reports from accessHR?
16 became Carlotta's supervisor, but I know that the .16 A. Not that I can recall, no.
17 difference between our personalities is just huge. I 17 MR. WALSH: I want to enter Exhibit
18 feel like if somebody was accustomed to working for me 18 Number 2.
19 and,byou know, felt comfortable working for me, they 19 (Exhibit Number 2 marked.)
20 would have a hard time working for Nico;e. 20 Q. {BY MR. WALSH) Have you ever seen that
21 Q. Did you continue to keep in touch with 21 document before?
22 Ms. Howard? 22 A. I don't remember if I did. I really just don't
23 A. I tried to. We kind of lost touch, though. 23 remember.
24 Q. When was the last time you spoke with 24 Q. If you look up at Number 17 in the first row,
25 Ms. Howard? 25 it says the date, and that says December 17th, 2008. Do
B - o 24 b : oo ’ - T 25
1 you see where I'm talking about? 1 A. From what I understand is that FMILA, the most
2 A. Uh-huh. 2 you can take in a year is 12 weeks.
3 Q. Was Carlotta Howard still working for you on 3 Q. (BY MR. WALSH) Do you have annual leave?
4 that ~-- at that time? 4 MS. CONNOR: Objection. Form.
S A. Yes. 5 A. Like do I have leave?
6 Q. Okay. Had -- did you know she was being 6 Q. (BY MR. WALSH) Yeah, do you personally?
7 transferred at that time? 7 A. fes, yes.
8 A. Yes. 8 Q. Okay. How do you use annual leave?
9 Q. And you knew she was being transferred to 9 MS. CONNOR: Objection. Form.
10 Nicole Ogle? 10 A. I request to -- ask my program director if I
11 A. Yes. 11 can —-— or not program director. Sorry. Ask my
12 Q. Do you know why it -- on Number 28, it says 12 supervisor if I can have such and such off and use it
13 that her supervisor at that time was Nicole Ogle? 13 that way.
14 A, Thé only thing I can think of is, like, maybe 14 Q. (BY MR. WALSH) Do you have to ask?
15 there was some flexibility. Like she could stay, you 15 A. If I want to take off in advance, I do, yes.
16 know, for a little bit longer and then move. I don't 16 If it's sick leave, then I still have to let her know
17 know. So maybe on paper she was supposed —- Nicole was 17 Tém not coming in. Call in.
18 supposed to be her supervisor. 18 Q. If you ~- can annual leave ever be charged
19. Q. Okay. So you were never provided with a copy 19 agéinst you without you requesting it in advance?
20 of this report? 20 MS. CONNOR: Objection. Form,
21 MS. CONNOR: Objection. Form. 21 A. I have so much leave, I don't evenvknow. Yeah,
22 A. Not that I remember, no. 22 I don't know. I have a lot of leave.
23 0. (BY MR, WALSH) Can you tell me a little bit 23. Q. (BY MR. WALSH) If you didn't show up tomorrow,
24 about the leave policies? 24 what would happen?
25 MS. CONNOR: Objection. Form. 25 MS. CONNOR: Objection. Form.
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1 A. My supervisor would probably call and ask. 1 could have as a supervisor. But I could -- I probably
2 Q. (BY MR. WALSH) Well, then -- I guess then what 2 would not have because I usually let people do their own
3 would happen? 3 leave. Like I would have let her -- me personally, I
4 MS. CONNOR: Objection. Form. 4 would have let her put in her leave when she got back.
5 A. Probably send somebody to my house to make sure 5 I do know that I took off three months, and my program
8 1 was okay. It just -- it just wouldn't happen. 6 director went in there and put in my leave each time.
. . . N 5 -
7 Like what if I, for a week, didn’t show up? 7 Q. (BY MR. WALSH) Do you have access to your --
& Q. (BY MR. WALSH) Yeéh' 8 when you were supervisor, did you have access to the
. I i 1ld be taken.
s A guess action wou axen 9 amount of leave that your employees had available?
- e e =210 Q.  Would leave have been used for. that week that -
10 A. Yes.
11 you didn't show up? )
11 Q. So you could moniter what —-- how much leave
12 A. Uh-huh, yes.
12 they had available?
13 MS. CONNOR: Objection. Form.
13 A. Yes.
14 Q. (BY MR. WALSH) Even though you hadn't asked
14 Q. Could you -- and then -- do you remember what
15 for it?
15 Carlotta Howard's salary was?
16 A. Well, my supervisor would go in to put in my
16 A. No. I saw it right here but...
17 leave, you know, like if I'm not there.
. 17 Q. Do you remember what kind of benefits she got?
18 Q. Okay. -Would that have been true for a case .
. 18 A. I thought pretty much across the board that we
19 aide?
20 a Yes 19 get health insurance, and they put away for our
21 Q. So if Carlotta Howard had not showed up for a 20 retirement.
22 day, you would have put in leave -- you would have taken 21 Q. Did you ever forward any doctor's notes to
23 leave out of her -- 22 Nicole?
24 MS. CONNOR: Objection. Form. 23 A. If I received any, I would have forwarded them.
25 A. I probably wouldn’'t have, but I could have. I 24 I don't remember.
25 0. Let's see. Have you ever terminated somebody
- - SR : 28 - SR 29
1 for being out of leave? 1 A. Probably my supervisor or program director. I
2 A. No. 2 mean I know it’'s quite a process to try to get it.
3 Q. What happened -- what would you have done if 3 Q. " Would it be initiated by the employee seekiﬁg
4 you discovered one of your employees didn't have any 4 that leave?
5 leave left? 5 A. When I've heard about it being ~- I mean guess
6 MS. CONNOR: Objection. Form. 6 it's kind of initiated, but it's more initiated by the
7 A. T probably would have requested leave for them. 7 supervisor. The supervisor is the one who has to do it.
8 There's emergency leave 8 Q. And what would the supervisor do?
9 Q. {BY MR. WALSH) What is emergency leave? ° MS. CONNCR: Objection. Form.
10 A. Emergency leave is like —— I know of two times 10 A. I just think there’'s people she has to call and
: . 11 th h th. di tor.
11 that it was taken. One was when a girl first started -—- ge rough the program director
12 Q. (BY MR. WALSH) And the supervisor would inform
12 well, I'm not sure about that.
. 13 the employee?
13 I'11 say for myself, when I first started
. 14 MS. CONNOR: Objection. Form.
14 working at CPS, I was pregnant and I didn't have enough
15 A. Yes.
15 leave. And so what they talked about was if I couldn't
16 Q. (BY MR. WALSH) Let's see. Is there a policy
16 accumulate —— you know, they got it worked out. But if
17 manual that you refer to?
17 I couldn't have, there's an emergency pool that you can
18 A. There's policy on, like, the -- our intranet on
18 pull from. And there’s, like, a process that you have .
19 our computer.
19 to go through to get that.
20 Q. Uh-huh.
20 Q. Can you describe what that process was?
21 Do you know about an HHS or Human -- Health
21 A. I don't know what the process was because I've
22 and . Human Services policy manual?
22 never had to do it, but I know there is a way to do ‘ . . .
23 A. I'm sure it's on the intranet.
23 that. You can get, like, emergenc ool. -
2 gets g yp 24 Q. Okay. Do you know about the -- do you know
. k: 1 1 h ' :
24 Q Do you know who would tell you when you're 25 what the personnel committee is?
25 eligible for emergency pool leave?
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1 A. No. I mean I know theré's probably one, but I 1 basically, I don't think you have to do it for a
2 don't know what it is. 2 Level 1, but a Level 3 is pretty serious. So if it's a
3 Q. If you were to recommend somebody for 3 Level 3, then it's like, Hey, you're that close to being
4 termination, who would you go to? 4 out.
5 A. When I was a supervisor, I would have gone 5 And then, you know, you also have to do it
6 through my program director. 6 for termination, because that's the reason I say I.don't
7 "Q. And what would you have done? 7 have the power to terminate anybody. I would have to
8 A. ‘What I would have teld her is that this is the 8 get permission from the personnel committee. It would
9 reason I think this person needs to be terminated. I 9 have to be approved from the higher-ups.
T T T T 107 ‘would also have had to put together some kind of 10 Q. You said you went out on FMIA leave when you
11 write-up and that goes to the program -- oh, yeah, I 11 were pregnant?
12 know what you're talking about. The personnel 12 A. Yes, yes.
13 committee. Okay. 13 Q. Were you told how many weeks of FMLA leave you
14 So it goes through the write-up —-- it goes 14 had?
15 to the program director, and then it goes through this 15 A. T knew I could take up to 12 weeks, but it was
16 personnel committee, which Lisa Black is over. 16 how much time I had. And I don't think I -- I think I
17 Q. And do you know what happens at the personnel 17 did end up having 12 weeks, but it was kind of sketchy
18 committee? 18 there.
19 A. They decide if that person is going to be 19 Q. -Did they -- did anybody from -- did anybody
20 terminated or not or what's going to happen or what kind 20 from CPS contact you while you were out on leave?
21 of actions. It's not just for termination. 1It's also 21 A. Just to see how the baby was.
22 for, like, levels. Level 1, Level 2, and Level 3. I 22 Q. Did -- they didn't talk to you about the -- how
23 did have to do, like, a Level 1 and 3, I think. 23 many weeks you had?
24 Q. What is a Level 12 24 A. No, I think we just -~ no. Because I think T
25 A. Maybe it wasn't Level 1. It's just like -- 25 kind of knew. Well, I did talk to my supervisor, and
- . e 32 - : S S 33
1 she said -- I told her I was coming back in eight weeks, 1 sometimes they transfer them as case aides to
2 and she said, No, you're coming back in 12, because she 2 administrative assistants, but I'm pretty sure she was
3 had figured out how I could -- like I had the time 3 case aide to case aide.
4 because I put in some overtime, too. 4 0. Okay. Were you aware of Carlotta Howard having
5 0. If a -- I'm sorry to jump around like this. 5 any disabilities?
6 If a case aide for one of —- for your unit & MS. CONNOR: Objection. Form.
7 wasn't there, what would happen? 7 A. Before?
8 MS. CONNOR: Objection. Form. 8 Q. (BY MR. WALSH) Before.
9 A. I would try to figure out where she was. 9 MS. CONNOR: Objection. Form.
10 0. (BY MR. WALSH) Well, T mean how would the unit 10 A. I think she told me she had problems with her
11 .
11 operate? eye
12 THE WITNESS: Am I su d to tell?
12 A. We would just have to find another case aide to suppose o te
13 MS. CONNOR: Yes, he's just jumping around.
13 help out.
i 14 THE WITNESS: I get so confused with the
14 Could it operate? Yes. There's several
15 objections. Okay.
15 units that don't have case aides.
16 Q. (BY MR. WALSH) Did it affect her ability to
16 Q. What do they do?
17 perform her job?
17 A. Have to use other case aides or have to do the
18 A. Not to my knowledge, no.
18 business by themselves.
19 Q. And when you say something with her eye, do you
19 Q. Why don't they have a case aide?
20 remember more specifically what that was?
20 A. Money. Don't have the money to pay for them to
21 A. I can ~- I can see it, but I don't really know
21 keep them. Those are going to be the first positions
22 the whole complications. I just know she had a weaker
22 cut, the administrative assistants and case aides. 23
. eye.
23 Q. 2And Carlotta Howard was transferred as a case
24 0. Would -- based on your knowledge of what a case
i th i ide?
24 aide fo another unit as a case alde 25 aide does and their duties, would a case aide be able to
25 A. Yes. 1 believe so, yes. I don't think she -~
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1 perform his or her job with back spasms? 1 0. Is there an ‘ability to allow somebody to work
2 MS. CONNOR: Objection. Form. 2 light duty?
3 A. She couldn’'t be able to lift kids to get out of 3 MS. CONNOR: Objection. Form.
4 the car. That's what we do a lot is we have to lift the 4 A. TI've seen it done before.
5 babies and put them in the car. 5 Q. (BY MR. WALSH) For who?
6 Q. (BY MR. WALSH) And you would say back spasms 6 A. An investigator in my unit in Dallas.
7 would prevent that? 7 Q. And why was it done?
8 MS. CONNOR: Objection. Form. 8 A. She had -- was in a car accident, and she could
S A. I'm considering back spasms -- just a pain in 9 only work four hours a day.
T T 1o the back? ) 10 Q. When was this?
11 I'm not sure. I can see where it would 11 A. Just last year.
12 kind of hinder. 12 Q. And this was in your unit?
13 Q. (BY MR. WALSH) If a case aide had limited 13 A. Uh-huh.
14 range of motion in terms of being able to turn, would 14 Q. That you currently work in?
15 that limit their ability to do their job? 15 A. No, my old unit.
le MS. CONNOR: Objection. Form. 16 "Q. The one which Carlotta Howard worked for?
17 A. If it limited their ability to drive it would. 17 A. No.
18 Q. (BY MR. WALSH) Do you know of any case aides 18 Q. ©Oh, I'm sorry.
19 that work part-time? 19 A. TIt's okay. I skipped.
20 A. No. 20 Q. Were you a supervisor at that unit?
21 Q. Do you know of any people at CPS that work 21 A, -No.
22 part-time? 22 Q. Do you know the process that that person went
23 A. No. 23 through to get four hours a day?
24 Q. 1Is there such a thing as light duty? 24 A. T know she sent -- had a doctor's note sent.
25 A. Not that I know of, no. 25 Q. How long did the person only work four hours a
' ' * 36| - B
1 day? 1 form?
2 A. I'm not sure. She was an investigator. It 2 MS. CONNOR: Objection. Form.
3 didn't work very long ~-- I mean it didn't work very well 3 A. She might have me do so.
4 because she still had her cases to cover. And I think 4 Q. (BY MR. WALSH) But you sitting here are not
5 she was taken off rotation as well. 5 aware of any form?
6 Q. Well, did it last two weeks? 6 A. T have a good relation with my supervisor. I
7 A. I would say at least two weeks, yes. 7 think if she felt like I needed to do something like
8 Q. Three weeks? 8 that, she would make arrangements, you know. But I
9 A I would say -- I would say probably at least a 9 don't know.
10 month. 10 Q. What is the Office of Civil Rights?
11 Q. And what was this investigator's name? 11 A. Oh, wow. I'm not sure.
12 A. Stephanie -- I don't know her -- I can't 12 Q. Do you know who Matt --
13 remember her last name. She's no longer with the 13 MS. CONNOR{ Guedea.
14 agency. She just left. 14 Q. (BY MR. WALSH) -- Guedea is?
15 Q. Have you known anybody else who has been given 15 A. I don't think so, no.
}6 light duty? 16 Q. Do you -- does your supervisor report to Lisa
17 A. I don't think so. 17 Black currently?
18 ‘Q. Have you heard of anybody else who has had a 18 A. She reports to Claudia Grose, and then Claudia
19 reduction in their duties or hours? 19 reports to Lisa,
20 A, No, none that I can think of. 20 Q. Okay. And when you were an investigative
21 Q. 1If you were going to ask for a reéduction -- for 21 supervisor, you reported to a program director?
22 light duty, who would you go to? 22 A. Lisa Cardenas.
23 MS. CONNOR: Objection. Form. 23 Q. Okay. And then that person reported to Lisa
24 A. My supervisor. 24 Black?
) 25 Q. (BY MR, WALSH) And would you fill out any 25 A. To Annie Flores -- I'm sorry. I think I
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1 skipped a person. It's actually I reported to Lisa . 1 A. I wasn't sure.
2 Cardenas, my program director. She reported to the 2 0. (BY MR. WALSH) You were unaware of any
3 program administrator, I believe Annie Flores. And then 3 problems that she was going through?
4 Annie reported to Lisa. So there's somebody between 4 A. T knew she had some health problems, but I
5 Claudia and Lisa, and I'm not really familiar with 5 didn’t know that ~-- I didn't know if it was she had been
6 Denton so I don't really know who that person is. I 5 terminated or if there had been a personality difference
7 know what she looks like, but I forgot her name. So 7 and she decided to leave.
8 there's, like, two people in between my supervisor and & Q. Okay. Fave you ever -- has anybody in your
. 9 unit been terminated for exhaustion of leave?
9 Lisa.
s I e g o ST 10-- A.- No. -Not that I can-think-of, no: - - -t -
10 Q. Okay. Well, I am just about done. I did want .
. . 11 0. How about the unit before this current one?
11 to ask you if -- since we've covered a lot of topics, if
12 A. No.
12 you had thought of anything you wanted to add to any of
13 Q. Or the unit where you were a supervisor?
13 the questions that I asked you or any of the answers
14 A. No.
14 you've given that you thought of later?
15 Q. Or before that?
15 A.. I don't think so, no.
15 A. I can't remember.
16 Q. Did you -- when did you find out that Carlotta
K 17 Q. Have you heard of people being terminated for
17 Howard was terminated?
18 exhaustion of leave?
18 A. You know, I think -- I don't know if I ever
19 A. No.
19 found out she was terminated or kmew it for a fact until 20 MR. WALSH: Well, I have no further
20 I was called to do this deposition. You know, when T 21 questions at this time. So I pass the witness.
21 started being contacted, and then I kind of figured it 22 MS. CONNOR: ~We reserve our questions until
22 out. 23 time of trial.
23 Q. What did you think had happened to Carlotta 24 (Proceedings concluded at 1:51 p.m.)
24 Howard before you were called for this deposition? N 25 {End of proceedings.)
25 MS. CONNOR: Objection. Form.
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21 for the witness for examination, signature and return to 22 {214) 324-3733 * Telephone
22 me by ; (214) 432-5415 * Facsimile
23 That the amount of time used by each party at the 23 1-(888) 848-8845 * Toll Free
24 deposition is as follows: 24
25 MR. COLIN WALSH - 00 HOURS:43 MINUTE (S) 25
- : - 0 44 .
1 FURTHER CERTIFICATION UNDER RULE 203 TRCP
2 The original deposition was/was not returned to the
3 deposition officer on ;
4 If returned, the attached Changes and Signature
5 page contains any changes and the reasons therefor;
6 If returned, the original deposition was delivered
7 to MR. COLIN WALSH, Custodial Attorney:
8 That $ is the deposition officer’s
9 charges to the Plaintiff for preparing the original
10 deposition transcript and any copies of exhibits;
11 That the deposition was delivered in accordance
12 with Rule 203.3, and that a coby of this certificate was
13 served on all parties shown herein on and filed with the
14 Clerk.
15 Certified to by me this day of
16 P
17
18
19
NATASHA BENCHIMOL, Texas CSR 8514
20 CSR Expiration Date: 12/31/2013
NOTARIUS REPORTING, INC.
21 Firm Registration No. 659
3270 Darvany Drive
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(214) 324-3733 * Telephone
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1-(888) 848-8845 * Toll Free
24
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1| | NO. 11-13467
2 ' CARLOTTA HOWARD, § IN THE DISTRICT COURT
3 Plaintiff, 2
4 VS. g 160TH JUDICIAL DISTRICT
o 5 STATE OF TEXAS, TEXAS 2
DEPARTMENT OF FAMILY AND S
6 PROTECTIVE SERVICES, S
7 | Defendant. 2 DALLAS COUNTY, TEXAS
8
9 ___________________________________
ORAL DEPOSITION OF
10 NICOLE OGLE
MAY 31, 2012
11 VOLUME 1
12 ]
. 13,
14
15
16
17 ' : ‘ORAL DEPOSITION OF NICOLE OGLE, producéd
18 as a witness at the instance of the PLAINTIFF, and duly
19 sworn, was taken in the above-styled and -numbered cause
20 oﬁ May 31, 2012, from 2:25 p.m. to 3:37 p.m., before
21 Natasha Benchimol, CSR in and for the State of Texas,
22 reported by machine shorthand, at 1200 East Copeland
.23 Road, Suite 400, Arlington, Texas 76011, pursuant to the
24 Texas Rules of Civil Procedure and the provisions stated
25 on the record or attached hereto.
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1 PROCEEDINGS 1 Q. Are you -- is there anything that's going to
2 THE REPORTER: Twenty days on the 2 prevent you from giving your full testimony?
37 transcript going to Ms. Connor, objections according to 3 Are you on any medications or are there any
4 the Rules, and we're starting over on our exhibits. 4 impairments or anything like that?
5 NICOLE OGLE, 5 A. No.
6 having been first duly sworn, testified as follows: 6 Q. Okay. If you don't understand a question, just
7 EXAMINATION 7 let me know and I'll rephrase it. If you need to take a
8 BY MR. WALSH: 8 break, that's fine. Just let me know. But if I've
9 0. Okay. Could you please state your name and E] asked you a question, I would ask that you answer it
10 spell it for the record 10 first, then we can take the break.
11 A. .
11 A. Sure. Nicole Ogle, N-I-C-0-L-E, O-G-L-E. Okay
12 . Just th ! h ing -- h i
12 Q. And have you ever gone by any other names? 0 . ust so ST€’S no hanging anging
: . - . 13 questions.
13 A. My maiden Chisolm, C-H-I-S$-0-1-M as in Mary.
14 A. Okay.
14 Q. Okay. And what was the name that you used 2008
09 15 Q. [If your attorney does object to any of the
15 to 20097
18 questions that I ask, unless she instructs.you not to
16 A. Ogle. .
17 answer, you can go ahead and answer that.
17 Q. Okay. And have you ever had your deposition
18 A. Okay.
18 taken before?
19 Q. And don't worry about that.
19 A. Yes.
20 Did you meet with anyone to prepare for
20 Q. What were the circumstances of that?
21 your deposition today?
21 A. Gosh, it was a long time ago. It was for a
22 A. No.
22 child abuse case of some sort. It was, maybe, back in . .
K 23 Q. Did you review any documents to prepare for
23 104. )
24 your deposition today?
. . hat’ h time?
24 Q Okay And that's the only other time 25 A. Yes.
25 A, Yes.
2 (Pages 2 to 5)
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6 7
1 Q. And what did you look at? 1 Q. And what did you get an undergraduate degree
2 A. I looked at what Rosa had sent in an e-mail. 2 in?
3 Q. And what did Rosa send you? 3 A. Advertising.
4 A. She sent multiple documents. 4 Q Okay. And what is your current position?
5 Do you want to take a look at them? 5 "A. I'm sorry, for the department?
6 Q. Oh, sure. 6 0. Well, yeah.
7 A. Okay. . 7 Who's your current employer?
8 MS. CONNOR: Can we look at that? 8 Let's start it that way.
9 Is there anything -- é A. I am employed with a consulting agency called
— T |7 MR. WALSH: Sure. 10 McKay-Keller, M-C-K-A-Y dash K-E-L-L-E-R.
11 MS. ROHR: It's all documents that's been 11 0. And what is your position there?
12 produced in discovery. 12 A. I'm a health care social worker.
13 MS. CONNOR: Okay. 13 Q. And what does that entail?
14 Q. (BY MR. WALSH) Let's see. What is -- I want 14 A. 1 visit patients who are home health patients
15 to ask you a little bit about your education background. 15 in their homes and work with them on getting services
16 Where did you go to high school? le that they need.
17 A. Harlingen High School. 17 Q. ©Okay. And do you supervise anybody in that
18 Q. And where is that? 18 job?
19 A. Harlingen, Texas. 19 A. No.
20 Q. Okay. And where did you go to college? 20 0. All right. And when did you start working
21 A. The Uni&ersfty of Texas at Austin for my 21 there?
22 undergraduate. The Univergity of Texas at Arlington for 22 A. I began working there as a contractor in
23 my master's. 23 Januvary of 2010 -~ no, I'm sorry. January of 2011.
24 0. And what did you get a master's in? 24 Q. And where did you work before that?
25 A. Social work. 25 A. Before that, T worked for CPS, Child Protective
,,,,, - .. - - - _ - _ 8 o - — . 9
1 Services. 1 or a case aide.
2 Q. And what was the position you held there? 2 Q. Okay. And what -- and how many pecple were you
3 A. Actually, I worked there concurrently, but... 3 supervising in 200972
4 Q. Okay. And what did you do for CPS? 4 A, I couldn't tell you. Maybe somewhere around
5 A. I was an investigation supervisor. 5 the same number.
6 Q. And what position did you have in 20092 6 Q. Wgs it a different unit?
7 A. Investigation supervisor. 7 A. Uh-huh, it was.
8 Q. And have you held any other positions with CPS? 8 é. And what unit was it in 20097
9 A, Yes. I was a conservatorship worker when I was 9 A. 70.
10 first hired. 10 Q. " And did you supervise the same types of people
11 Q. What is a conservatorship? 11 in Unit 702
12 A. 1It's an entry level case worker. I managed 12 A. Yes.
13 cases of children who have been removed from their 13 Q. So you -~ investigator, secretary, and a case
14 parents and are in foster care. 14 aide?
15 0. Okay. And when did you become a supervisor? 15 A. Yes.
16 A. I became a supervisor mid-May of 2006. 16 Q. Was there more than one case aide?
17 Q. And how many people did you supervise at CPS? 17 A. No.
18 A, Collectively or in-a given -- how ~- is there a 18 Q. Was there more than one secretary?
19 ;pecific tine period or? 19 A. No.
20 Q. Yeah. 20 Q. Okay. So why did you decide to leave Child
21 When you first became a supervisor, how 21 Protective Services?
22 many people were you put in charge of, I guess? 22 A. I decided to pursue a career with health care
23 A. Probably seven. 23 social work.
24 Q. And who -- what positions were you supervising? 24 Q. All right. And what made you decide to do
25 A. Investigators, a secretary, and a transporter 25 that?
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1 A. Career goals. 1 investigators got sent to an individual supervisor. So
2 Q. Okay. So when you were -~ when did you become 2 five supervisors took five -- a single individual
3 the supervisor of Unit 702 3 investigator out of my unit.
4 A. I became the supervisor of Unit 70, probably, 4 Q. -And then after you finished maternity leave,
5 November of '07. 5 what happened?
6 0. Okay. And when did Carlotta Howard start 6 A. Then I came back and resumed supervision.
7 working for you? 7 Q. And they left their supervisors -- I guess
i i i el
8 A. Sometime in mid-December of '08. 8 interim supervisors?
9 A. Yes.
9 Q. Do you remember -- can you be any more exact
— _— - e - - 10 Q.- Okay. Let'me --=-have any of the =--"sc how many
10 than that?
11 different units did you work for as an investigator
11 A. It's in my documents.
12 supervisor?
12 Q. Let me -- what -~ well, let me ask you, were
13 A. Two.
13 you her supervisor on December 17th, 200872
14 Q. Two.
14 A. I couldn't tell you the exact date without
15 Okay. S§o Unit 70 and then there was a
15 looking at the documents. I was on maternity leave
16 unit -~
16 during that time.
17 A, Before that, 72.
17 Q. And you were still supervising employees while 18 0 72 bef that
. eiore at.
8 ternity 1 ?
E on mater y teave 19 Okay. And were any of those employees ever
19 A, No, I was on FLMA maternity leave. 20 disabled?
20 Q. Who was taking your place as a supervisor of 21 A. Not to my —-
21 Unit 702 22 MS. CONNOR: Objection. Form.
22 A. I couldn’t tell you. Everybody got farmed out 23 Go ahead.
23 to somebody different, a different supervisor. 24 A. Not to my knowledge.
24 Q. What does that mean? 25 Q. (BY MR. WALSH) Did any of them ever ask you
25 A. So if I had five investigators, five
1 for an accommodation? 1 Q. Okay. And has anybody -- and you said nobody's
2 A. No. 2 ever asked you for ah accommodation?
3 Q. If somebody had asked you for an accommodation, 3 A. No.
4 what would you have done? 4 Q. Have you ever known of anybody who's asked for
5 MS. CONNOR: Objection. Form. 5 an accommodation?
6 A. I would have sought the advice of Regional 6 A. No. Not off the top.of my head, no.
7 Office. 7 Q. Okay. Let me see. . Have you yourself ever
8 Q. (BY MR. WALSH) And what -- what do you mean by 8 asked for an accommodation?
9 that? 9 A. No.
10 A. I would have contacted, at the time, either 10 Q. Have you ever suggested an accommodation for
11 Larry Barnes or Melissa Hobbs and asked them how to 11 someone?
12 proceed. 12 A. No.
13 Q. Is there -- do you have a policy manual or was 13 Q. Do you know what I mean when I say
14 there a policy manual in place at that time? 14 accommodation?
15 A. I .don't know. 15 A. I assume you mean a physical accommodation
16 Policy manual for? 1le or...
17 Q. For Child Protective Services? 17 Q. Well, what -- what kind of physical
18 A. There's lots of policy manuals. 18 accommodations are available to CPS employees?
19 Specifically for accommodations? 19 A. I don't know.
20 Q. Yeah. 20 MS. CONNOR: Objection. Form.
21 A. I don't know. 21 0. (BY MR. WALSH) Are there any other kinds of
22 Q. You're not aware of any specific process for 22 accommodation available for CPS employees?
23 accommodations? 23 A. T don’t know.
24 A. I'm not. We just seek advise from Regional 24 Q. Sc if an employee came to you and asked for a
25 Office as to what to do next or that's what I would do. 25 modification of their work, what would you do?
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1 A. I would call Regional Office. 1 A. It appears to be from the HHS human resources
2 Q. &and then what would happen? 2 manual, Section -- not sure what section.
3 MS. CONNOR: Objection. Form. 3 Q. Okay. So let me go to Page —- let me see.
4 A. I would do whatever they instructed me to do. 4 Actually, so you've not seen this document,
5 0. (BY MR. WALSH) Would you refer the employee to 5 then?
6 the policy manual? 6 A. No.
7 MS. CONNOR: Objection. Form. 7 Q. Okay. If a particular accommodation is listed
8 A, No. 8 in the policy manual, would that be a reasonable
9 tion?
9 Q. (BY MR. WALSH) Would you look in the policy accommodation
o e N BT S o - - - 10 e e e ns o MS5 CONNORT Objectiont tFoxm: s
10 manual?
11 A. I don't know. I don't know what you mean by
11 A. No.
12 that.
12 Q. Would you be surprised to find out that there
13 Q. (BY MR. WALSH) Well, if somebody with a
13 was a reasonable accommodation section in the policy
14 disability came to you and asked for a modification and
14 manual?
15 they pointed to a section of the manual, would that be a
15 MS. CONNOR: Objection. Form.
16 reasonable accommodaticn for them?
16 A, No.
17 MS. CONNOR: Objection. Form.
17 MR. WALSH: Let me go ahead and enter
18 A. I don't know.
18 Exhibit Numb 1.
* er 19 Q. (BY MR. WALSH) Is light duty an
19 (Exhibit Number 1 marked.) 20 accommodation ——
20 Q. (BY MR. WALSH) Have you ever seen that 21 MS. CONNOR: Objection. Form.
21 document? 22 Q. (BY MR. WALSH) -- available to CPS employees?
22 A. No. 23 A. I don’t know.
23 Q. Okay. What is this document? 24 Q. Can an employee work light duty?
24 - A, Reasonable accommodation. 25 MS. CONNOR: Objection. Form.
25 Q. Do you know where it's from?
- o : ; B “le CT o - 17
1 A. I don't know. 1 A. I don't know.
2 Q. (BY MR. WALSH) You don't know if an employee 2 Q. Would Melissa Hobbs have gone to Lisa Black?
3 is allowed to have their work schedule modified? 3 A, I don't know,
4 A. I don't. 4 MS. CONNOR: Objection. Form.
5 Q. Were you a supervisor -- so you weren't a 5 Q. (BY MR. WALSH) Who is Melissa Hobbs?
6 supervisor of Carlotta Howard -- I'm sorry. Let me 6 A. I don't know what her title was. I don't even
7 rephrase that. 7 know if she's still here, but she worked over here and
8 So you don't know whether or not somebody 8 worked with Larry.
.9 can have light duty? 9 Q. Did Carlotta Howard ever ask for a modification
10 A. I do not. - I do not know if that's an option or 10 of her work schedule?
11 not. X 11 A. I don't know.
12 . Q. So if somebody had -- so if Carlotta Howard 12 P From me?
13 said that she asked you for light duty and you said no, 13 Q. Yeah.
14 that -- would you agree with that? 14 A. T couldn't -~ I have no idea. I can't recall.
15 MS. CONNOR: Objection. Form. © 15 I would have to look back through whatever my
i6 A. No. That's not my decision to make. 16 documentation says.
17 Q. (BY MR. WALSH} Who's decision is it? 17 MR. WALSH: Let me help you. I'm going to
18 A. That's a Regional Office decision to make. 18 go ahead and enter Exhibit Number 2.
19 Q. Who's in the Regional Office? 1s (Exhibit Number 2 marked.)
20 A. I would have spoken to Larry Barnes or Melissa 20 Q. (BY MR. WALSH) Have you ever seen that form
21 Hobbs. 21 before?
22 Q. What about Lisa Black? 22 A. Yes.
23 A. I would not have spoken to Lisa Black 23 Q. And what is it?
24 personally. 24 A. Workman's Compensation Work Status Report.
25 0. Would Larry Barnes have gone to Lisa Black? 25 Q Okay. And what does it say on Part 2 under
5 (Pages 14 to 17)
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18 19
1 Subsection B? 1 What specific documentation do you need?
2 A. "Will allow the employee to return to work as 2 A. I think there's an e-mail in there from
3 of 10/12/09 with the restrictions identified in Part 3, 3 workman’s comp regarding her time énd leave. That would
4 which are expected to last through,” blank date. 4 be the time that I was contacted by them.
5 It’s empty. 5 (Exhibit Number 3 marked.)
6 Q. Okay. So would you say this is a work release 6 Q. (BY MR. WALSH) All right. Do you recognize
7 from a doctor? 7 that document?
8 MS. CONNOR: Objection. Form, 8 A. Yes.
9 A, No -- well, I guess. I don't know. 9 0. What is it?
T 10 Q. (BY MR. WALSH) Have you'évér seen a work 10 A. 7It}s an e—ﬁailrfrom Ami Lahreche.
11 release from a doctor? 11 Q. Who is Ami Labrecque?
12 A. No. 12 A. It looks like she works at accessHR. She's a
13 Q. So you've never had —- havé you ever seen this 13 workﬁan's cempensation specialist.
14 Texas Workers' Compensation form outside of this casé? 14 Q. What is accessHR?
15 A. No. 15 A. I guess it was the managing human resources
16 Q. You've never had an employee on workers' 16 company that managed our human resources services.
17 compensation before? 17 Q. Are they part of CPS?
18 A. No. 18 A. No.
19 Q. Have you ever been contacted by workers' 19 Q. They're a private company?
20 compensation? 20 A. I assume.
21 A. For this case? Yes. 21 Q. Okay. And was this the first time you were
22 Q. ‘Okay. Why don't you tell me about each time 22 notified about Carlotta Howard?
23 workers' compensation contacted you. 23 MS. CONNOR: Objection.
24 A. I would need my documentation. 24 A. I would assume this was while I was on
25 Q. You would need your documentation. 25 maternity leave. So I would assume so.
: o o
1 Q. (BY MR. WALSH) It looks like it was sent on 1 Q. You were never given another status report?
2 January 6th, 20092 2 MS. CONNOR: Objection., Form.
3 A. Uh-huh. 3 A. I'm sorry. Do you mean by these folks at
4 Q. Didbyou read it!at that time? 4 accessHR when you say worker's compensation?
5 A. No. . 5 Q. (BY MR. WALSH} No.
6 Q. When did you.first see it? 6 I'm talking about with regards to -- I'm
7 A. T couldn't tell you. Probably when I got back 7 sorry. I should have been clear.
8 éo the office. 8 Were you ever contacted regarding
9 Q. When did you get back to the office? 9 Ms. Howard's worker's compensation claim again?
10 A. Probably the beginning of February. 10 ; A. I don't know that I was specifically contacted.
11 Q. Okay. And what did you do once you returned to 11 I know that I initiated contact te get documentation.
12 the office with regards to this workers' compensation 12 Q. Initiated contact with who?
13 claim? 13 A. With whomever manages this. I don't know who
14 A. Oh, gosh, I don't know. I probably spoke to 14 that is. Risk Management.
15 our PD or sent it to Larry Barnes or Melissa. 15 Q. So you contacted --
16 Q. Why? 16 A. Matt.
17 A. Because I wouldn't have known what to do with 17 Q. Matt?
18 it or what the situation was. 18 A. Somebody. Jones, maybe.
19 Q. What did they tell you to do with it? 19 Q. And what did Matt Jones say?
20 A. I don't know. 20 A. I don't recall. He probably gave me a summary
21 Q. You don't remember what they told you? 21 of what was going on, I presume.
22 A. I don't remember. 22 Q. And when did you contact him?
23 Q. Let’s see. Were you ever contacted by workers’ 23 A. I don't know.
24 compensation again after that? 24 Q. Was it in February?
25 A. I don't believe so. 25 A I don’t know.
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22 23
1 Q. Was it in March? 1 me see here. You know what, let's go -- let’s do this.
2 A, ‘I don't know. It's probably in my e-mail 2 We are on Exhibit Number 472
3 chain. 3 A. 4.
4 0. Did you review these e-mails before you came 4 (Exhibit Number 4 A marked.)
5 here? 5 Q. (BY MR. WALSH) Do you recognize this document?
6 A. I glanced over them, yes. 6 A. Just from the e-mail. I never saw the first
7 Q. Let's see here. Did you ever receive ;ny 7 page of this prior to the e-mail that was sent to me
8 doctor’'s notes regarding Carlotta Howard? 8 yesterday.
9 A. I received this. Whatever else is in that 9 Q. Okay. Well, what is it?
T 10 packet is evé;ything elsé that I Qould ﬂave receivea. 10 A. It's arieftefrto MSA Howaéa ffom Lisa Black.
.11 Q. " So you knew Carletta Howard was on workers' 11 Q. Okay. Well, let's go to the second page of
12 compensation? 12 that. What is the second page? .
13 A. Yes. 13 A. It is my memo to Regional Office regarding
14 Q. Did you know she was seeing a doctor? 14 Ms. Howard's recommendation for termination.
15 A. Yes. 15 Q. And who did you send it to, this letter -- this
16 Q. Did you know she was being treated by the 16 recommendation of termination?
17 doctor? 17 A. First, it was sent to Nancy Garcia and Annie
18 A. Yes. 18 Flores for approval, and then it was sent to Larry
19 Q. Did you know that the doctor was -- could 1s Barnes and Melissa Hobbs.
20 release her for work? 20 Q. Who is this letter addressed to up at the top?
21 A. I assume. 21 A. Lisa Black.
22 Q. You knew he had that ability? 22 Q. Okay. Did you send this exact letter to
23 MS. CONNOR: Objection. Form. 23’ Larry -- to all of those other people?
24 A. Yeah. 24 A. I sent this letter to Nancy Garcia, Annie
25 Q. (BY MR. WALSH) Did you have any =-- okay. Let 25 Flores, Larry Barnes, and Melissa Hobbs.
- R R R o 24t - R 55"
1 Q. And did any of them respond to you about this 1 A. No.
2 letter? 2 Q. Why not?
3 A. Likely so. 3 A. Because I was on maternity lea&e.
4 Q. What did they say? 4 Q. When would you have received it?
5 A. I don't know without looking at the e~mails. 5 A. I don't know.
6 Q. Did they agree with it? 6 Q. Would it have been in February?
7 A, Well, Nancy and Annie, yes. They signed it in 7 A. I don’t know.
8 agreement. Larry and Melissa, I wouldn't know without 8 0. When did you return in February from maternity
9 looking to see if they had any changes to make to it in 9 leave?
10 the e-mail. 10 A. Sometime in the beginning of February. I don't
11 Q. Did they suggest ‘any changes -- oh, I'm sorry. 11 recall exactly. It would have been within the first ’
12 So they may have suggested changes to it? 12 week.
13 A. They could have. 13 Q. And what did you do that first week back?
14 Q. Okay. If you'll go to Page -—- or Attachment A. 14 A. I don't know. Other than day-to-day business,
15 ‘It's on 117 at the bottom. 15 I don't know.
16 A. Okay. 16 Q. Were you ever contacted by Monica McFarland?
17 Q. That’s a workers' compensation status report? 17 A. I don't know.
18 A. Uh-huh. 18 Q. You don't remember?
19 Q. Do you recognize it? 19 A. I don't remember. It was a long time ago.
20 A. Sure. 20 Q. Is it possible that she contacted you?
21 Q. Do you know when you received it? 21 A. It could be possible.
22 A. I don't. 22 Q. When did you find out that Carlotta Howard had
23 Q. It's dated January 13th, 20097 23 been transferred to your unit?
24 A. Okay. 24 A. When I returned to work.
25 Q. Would you have received it then? 25 Q. In early February?
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1 A. Yes. 1 Carlotta Howard transferred into your unit as?
2 Q. You would not have known before that, that 2 A. A case aide.
3 Carlotta was going to be transferreg? 3 Q. And what does a case aide do, again?
4 A. I could have had a coworker, if I had talked. to 4 A. They do transportation of clients -- children.
5 them in passing on the phone in maternity leave. But I 5 They deliver documents. They do administrative duties.
6 don't really recall the specifics of caring at the ‘ 6 Q. What kind of administrative duties?
7 moment, quite honestly, if we did have that 7 A Filing, faxing, typing, copying.
8 conversation. . 8 Q. Is there a lot of that?
9 Q. Okay. And you said that -- I believe you said . 9 A, Oh, I don't know. It's unit specific, I think.
~ | 10 earlier that Carlotta Howard was transferred into your T 10 Q; Are therérany units that ope}ate without cage
11 ' department in December of 20082 11 aides?
12 A. Mid~December I think, yeah. 12 A. Yes.
13 Q. And how long were you on maternity leave, from 13 Q. How do that do that?
14 when to when? . 14 A. They do it themselves.
15 A, Let's see. It would have been October 20th of 15 Q. Have you ever --
16 '08 through whatever that first week of February is. 16 A. The workers do it or --
17 Whatever that first Monday was. 17 Q. I'm sorry.
18 Q. And you didn't have any contact with anybody 18 A. That's okay.
19 during that time about Carlotta Howard? 19 Q. You can continue.
20 A, I don't recall specifically. 20 A. Oh, they just do it themselves, the workers.
21 Q. Did you know before you went on maternity leave 21 Q Have you ever been a part of those units?
22 that Carlotta prard would be transferred into your 22 A. Let me think. Let me think. Yes. After
23 unit? » 23 Ms. Howard left, we didn't have a case aide.
24 A. No. 24 Q. "For how long?
25 . Q. And so you -- okay. And what position was 25 A. We didn't have a case aide throughout the rest
- T o T ) T 28 - o - T - 29
1 of my time there. So that would have been whatever her 1 Q. {BY MR. WALSH) Did you ask anybody whose
2 last day was through my leaving in March of last year. 2 decision it was to make?
3 Q. And how did your unit operate during that time? 3 MS. CONNOR: ‘Objectign. Form.
4 Did it operate normally? 4 A. I asked Larry Barnes and Melissa Hobbs.
5 A. Uh-huh. You would either ask -- make a request 5 Q. (BY MR. WALSH) And what did they say?
6 from different case aides or just do it yourself, 6 A. I don't recall.
7 Q. Okay. Could a case aide work part-time? 7 Q. Did they say -- you don't remember whether or
8 A. I don't know. 8 not they said that the person could perform the duties
9 Q. Well, I mean would it be possible for her to do 9 of a case aide worker in a part-time capacity?
10 her job duties only, let's say, four hours a day? 10 | MS. CONNOR: Objection. Form.
11 MS. CONNOR: Objection. 11 A, I don't recall.
12 A. I don't know. 12 Q. (BY MR. WALSH) Okay. So let me move on. I'm
13 VQA (BY MR. WALSH) You don't know if a case aide 13 sorry for being so jumbled.
14 could do their duties in four hours? ‘ 14 A. That's okay.
15 MS. CONNOR: Objection. Form. 15 Q. But do you have the ability to hire and fire
16 A. I don't. 16 people —-
17 0. (BY MR. WALSH) Could they do it in eight 17 A. No.
18 hours? 18 Q. -- when you were a supervisor?
19 MS. CONNOR: Objection. Form. 19 Okay. Who would do the hiring?
20 . A. I don't know. 20 A. The hiring specialists.
21 0. (BY Mﬁ. WALSH} Okay. Did you investigate 21 Q. How would they determine who was hired?
22 whether it was possible for a case aide to perform her 22 MS. CONNOR: Objection. Form.
! 23 duties in four hours a day? 23 A. Oh, I don't know.
24 MS. CONNOR: Objection. Form. 24 Q. (BY MR. WALSH) Well, could you recommend -—
25 A. That's not my decision to make. 25 let me see. 'Could you recommend people to be hired?
8 (Pages 26 to 29)
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30 31
1 A. No. 1 Black could terminate somebody for different reasons
2 Q. Did you ever interview potential new employees? 2 than why you wanted them terminated?
3 A. I have sat in with the hiring specialist on 3 MS. CONNOR: Objection. Form.
4 interviews, yes, for investigators. 4' A. I don't know. I don’t know why she would have
5 Q. Do you have any sort of say in whether or not 5 any grounds to do that, but I don't know the answer to
6 somebody is hired? 6 that.
7 A. Not really, no. 7 0. (BY MR. WALSH) Well, then let me -- I guess
8 Q. When you want -- and so you said you don't have 8 let me put it this way. Your recommendation of
9 the ability to terminate employees? 9 termination is not necessarily the reason somebody is
I B 1) ‘A. Correct. 10 terminated?
11 Q. Okay. Who's in charge of that? 11 MS. CONNOR: Objection. Form.
12 A. Regional Office. 12 A. My -- say it again.
13 Q. And what is the process -- so let's say you 13 Q.. (BY MR. WALSH) The reasons you state in your
14 want to terminate an employee, what is the process you 14 recommendation for termination are not necessarily all
15 go through? 15 of the reasons somebody's terminated?
16 A. You would start with your program director, 16 MS. CONNOR: ' Objection. Form.
17 your program director would go to the area director. I 17 A. I would think those are the exact reasons that
18 don't know the correct terminology. That person would 18 they're terminated.
19 go to Regional Office. And then they would request 19 Q. (BY MR. WALSH) But if Lisa Black's letter
20 documentation from you, and then they would make that 20 differed from your recommendation, her letter would
21 decision. Lisa Black would make that decision. 21 govern?
22 Q. And so Lisa Black could decide to terminate or 22 MS. CONNOR: Objection.
23 not terminate somebody you wanted terminated? 23 A. I assume.
24 ' A. Yes. That's my understanding, yes. 24 Q. (BY MR. WALSH) Because she's able to fire
25 Q. Okay. And is it your understanding that Lisa 25 people?
: - - - 32 - : 33
1 MS. CONNOR: .Objection. 1 A. But I'm asking specifically what
2 A. I would assume so. I don't know an exact 2 recommendations?
3 protocol for -- anything that happens after this memo 3 Q. Let's see.
4 gets sent. 4 A. Sentence three --
5 0. (BY MR. WALSH) Okay. You don't know -- well, 5 Q. Well, let me -- why don't you let me put it
6 let me ask you about Carlotta Howard specifically. Why 6 this way. What reasons did you terminate -- what were
7 did you recommend her for termination? 7 the reasons you terminated Carlotta Howard?
8 A. Because she had been on an extended period of 8 A. What is says here is, [as read] I'm
9 leave. 9 recommending the dismissal of Carlotta Howard based on
10 Q. ©Okay. Why was -- why did that merit 10 violations of the following DFPS Employee Work Rules:
11 termination? 11 Be familiar with and follow all HHS policies and
12 A. I believe that she had ran through her FMILA. 12 procedures relating to job performance and work rules
13 The position needed to be filled. I really couldn't 13 and perform job duties, meet HHS standards for job
14 recall. That would have been something that I would 14 performance, and follow job-related instructions from
15 have had a conversation with Nancy Garcia about. 15 HHS supervisors.
16 Q. The position needed to be filled? 16 Q. Okay. Well, let’'s unpack that a little bit.
17 A. I'm talking off the cuff. Presumabiy. There 17 How was she not familiar with all HHS
18 could be thousands of reasons why. 18 policies and procedures?
19 Q. Well, but you list specific reasons in your 19 A. I don't know.
20 recommendation? 20 Q. You don't remember what conduct led to you for
21 MS. CONNOR: Objection. 21 her -- led you to recommend her for termination?
22 A. Are you talking about 1 and 2, "Be familiar 22 A. These are the two rules I was told to put in
23 with and follow all HHS policies™? 23 the memo.
24 Q. {BY MR. WALSH) Well, I'm talking about the 24 Q. Who teld you to put them in the memo?
25 entire memo. 25 A. It could have been a collection of Nancy
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1 Garcia, Melissa Hobbs, and Larry Barnes. 1 Q. Was she terminated for performancé issues?

2 0. Why did they tell you to put them in the memo? 2 A, I don’t know.

3 A. I don't know. -3 Q. So is it possiblé that she had not violated

4 Q. You don't know why? 4 these two rules?

5 A. No. 5 A. I don't know.

6 Q. So these aren't the reasons you recommended her 6 Q. It's possible, through, right?

7 be terminated? 7 A. I don't know.

8 MS. CONNOR: Objection. Form. 8 Q. You don't know if it's possible?

9 A. T would presume so, if that's the conversation 9 A. T don't know that it's possible.

T 10 “we had at the time. I'm not goingrto be able to recall 10 Q.V Why woﬁld it notrbe possible?

11 specifics from three years ago. That's -- that's what I 11 A. T don't know.

12 know is whatever was written here. 12 Q. Did you ever directly tell Carlotta Howard that
13 Q. (BY MR. WALSH) Well, sure. I totally 13 she was going to be terminated -- I mean that you

14 understand that. I'm just trying to get to why she was 14 recommended her for termination?
15 . recommended for termination. 15 A. No.

16 And what I'm hearing from you is that you 16 Q. Did you ever talk to Carlotta Howard prior to
17 put these two rules in here, but you can't remember what 17 recommending her for termination?

18 her conduct was that led you to recommend her for 18 A. Prior to recommending her? Yes.

19 termination? ) 1% Q. Do you remember those conversations?
20 MS. CONNOR: Objection. Form. 20 A. No. But I can read them off of my memo.
21 Q. (BY MR. WALSHf Is that a fair statement? 21 Q. Okay. And this would-be an accuraée
22 A. Ssure. 22 description of those things?
23 Q. Okay. So was she terminated for exhaustion of 23 A. Yes.

24 leave? 24 0. This was written at the time you when you had
25 A. I don't have any idea. 25 that fresh in your mind?

e . e . B T - .- : B - . S 37

1 A. Yes. 1 Did she talk about anything else?

2 Q. Well, let's see. So I'm on Page 115 right now. 2 A. Not that I recall.
3 A. Okay. X 3 Q. Okay. Would back pain prevent her from being
4 Q. It says you found out she was in a car accident 4 able to be a case aide?
S on December 16th -- or that she was in a car accident. 5 MS. CONNOR: Objection. Form.
6 Is that -- so you were aware that she was in a car 2 A.. I don't know.
7 wreck? 7 Q.. (BY MR. WALSH) Why -- do you know the duties
8 A. Yes. 8 of a case aide?
. N 9 A. Yes.
9 0. You were aware that she had filed a workers
10 compensation claim? 10 Q. Would you have the ability to recommend -- I
11 A. Yes. 11 don't know. Let me start over.
. . 12 So let's go-back to Exhibit 1, th
12 Q. Why do people file workers' compensation € g °© €
. 13 reasonable accommodation from the HHS manual.
13 claims? .
. 14 A. Okay.
14 MS. CONNOR: Objection. Form.
15 0: So here, was -- were you the direct supervisor
15 A. I would assume because they were injured
16 of Carlotta Howard?
16 performing a work duty. .
17 A. BAs of mid-December of '08, I was.
17 Q. (BY MR. WALSH) Do you remember what her o
18 Q. Okay. So here on the first page of Exhibit 1,
18 particular injuries were?
19 it says, "The employee” -- I'm looking at the very
19 A. I don't.
20 bottom.
20 Q. Did she ever, in your conversations with her,
21 [As read] The employee should notify his or
21 describe her work injuries to you -- I'm sorry -- her
22 her immediate supervisor of the need for reasonable
22 injuries to you? . . . .
23 accommodation. This notification may be made orally or
23 A. It looks like in April, she told me she was . L.
. 24 in writing.
i £ back pain.
24 suffering from back pain 25 Do you see that?
25 Q. Do you remember anything more specifically?
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1 A. No, I'm sorry. 1 A. No.
2 Oh, yes, right. Okay. 2 Q. ~(BY MR. WALSH) Did you know that she was
3 Q. Okay. So the policy governing Carlotta Howard 3 injured in a car wreck?
4 required her to go to you to request reasonable 4 A. - Yes.
5 accommodation? 5 Q. And you read through the workers' compensation
6 MS. CONNOR: Objection. Form. 6 status report when they were sent to you?
7 A. Okay. 7 A. Yes.
8 Q. (BY MR. WALSH) 1Is that true? 8 The reports that don't indicate anything?
9 A. Sure. Based on what this says. 9 Q. I'm looking at Exhibit -- or Attachment A to
o 10 0. Okéy. Did she contact you asking'for 10 your recomméndatioﬁ for terminatiéﬁ. )
11 reasonable accommodation? 11 A. Right. Okay.
12 A. No. 12 Q. It says cervical -- or C radiculitis,
13 Q. Did she contact you asking to return to work? 13 L radiculitis among other things. Did you read through
14 A. 1 don't believe so0, no. 14 this form when you -- before you attached it to your
15 Q. Did she contact you about returning to work? 15 recommendation?
16 A. No. 16 A. Probably so.
17 Did you contact her about returning to work? 17 Q. Okay. Did you read through Attachment B, which
18 A. Yes. 18 is a return to work certificate from her doctor?
19 Q. Did she ever tell you that she would be able to 19 A. Yes.
20 return to work? 20 Q. Where it says, "The patient is medically unable
21 A. No. 21 to work until further notice”?
22 Q. All right. Were you aware that -- let me see. 22 A. Yes.
23 I guess let me ask it this way. Do you know that 23 Q. Okay. Did you read through Exhibit C -- I'm
24 Carlotta Howard had a disability? 24 sorry —- Attachment C on Page 119 before you attached it
25 MS. CONNOR: Objection. Form. 25 to the recommendation for termination?
- . R - . . - 40 S R 41
1 A. I never received this. 1 A. That's not my handwriting.
2 Q. You attached it to your recommendation for 2 Q. All right. But do you recognize the
3 termination? 3 handwriting?
4 A. Okay. I don't recall ever seeing it, buf... 4 A. No. I don't even recognize the note. I don't
5 Q.. Okay. Well, you may have already answered my 5 even recognize the document.
6 next question that I was going to ask; if you knew who 6 Q. Okay. So you attached documents that you don't
7 wrote the handwritten notes at the bottom? 7 remember receiving or reading through to a
8 A. Huh-uh, no. 8 recommendation to terminate --
9 Q. You don't think that was you? 9 MS. CONNCR: Objection. Form.
10 A. That was definitely not me. 10 Q. (BY MR. WALSH) -- Carlotta Howard?
11 Q. Could it have been somebody else tﬁat worked at 11 A. That's possible,
12 CPS? . 12 0. Have you done that with other employees?
13 A. T have no idea. 13 A. No. ‘
14 Q. On April 16th, 2009, you would have been 14 Q. Why would you have done that with Carlotta
15 Ms. Howard's supervisor; is that correct? 15 Howard?
16 A. Uh-huh, yes. 16 MS. CONNOR: Objection. Form.
17 Q. Would you have aéked anybody else to 17 A. I have no idea. I don’t remember. I just
18 investigate her workers' compensation claim? 18 don't remember seeing the document is all I'm saying.
19 A. No. 19 Q. (BY MR. WALSH) Right. But I guess --
20 Q. Okay. An§ so where it says, "Confirmed this 20 A. If you're asking me if I knew she had vision
21 information with Dr. McHenry's office on 4/16/2009." 21 impairment, the answer is yes. 1In my chain of e-mails,
22 So you don't recall doing that? 22 you'll see an e-mail where I was contacted by DARS, the
23 A, That's not my handwriting. I didn't write that 23 Department of Aging and Rehabilitative Services
24 note. 24 regarding her blindness. So ~-
25 0. Okay. You don't recognize the handwriting? 25 Q. Okay.
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1 A. -- whether or not I knew about this or not I 1 easier.
2 think is a little obsolete. The e-mail is already in 2 A. Okay. Let's see.
3 there. I've never seen this document, and that's not my 3 THE WITNESS: There's another set of
4 handwriting. So whether or not I forgot or not is a 4 e-mails.
5 great possibility. 5 Do you have the other set of e-mails?
6 0. I want to be absolutely clear that you're 6 There’s an e-mail in there where I
7 stating that Attachment C to your recommendation for 7 specifically reference to Larry or Melissa that somebody
P termination is a document you have never seen before? 8 from the Department of Aging and Rehabilitative Services
. s 9 tacted .
5 MS. CONNOR: Objection. Form. contacted me
SO S — - - - - -10 - MR. WALSH:  Yeah: ‘Let me go ahead and "
10 A. Not to my knowledge. .
<11 enter this as Exhibit Number 4.
11 MS. CONNOR: Asked and answered about 12
12 (Exhibit Number 4 B marked.)
12 times.
13 Q. (BY MR. WALSH) Is that the middle e-mail that
13 A. I don’t recall seeing it.
. 14 you're talking about?
14 Q. (BY MR. WALSH) Okay. Great. Let's talk about
15 A. Oh, yes. Okay. Yeah.
15 that meeting with DARS.
. 186 I don't know who it was specifically, but I
16 Do you remember when that happened?
17 did speak to .somebody from there.
17 A. I didn't have a meeting. We spoke on the
18 0. Okay. And you found out she was having blurry
18 h .
phone 19 vision in one of her eyes?
19 Q. Okay. Do you remember who you talked to? 20 a Yes
20 A. I don't, but it’'s in my e-mail. If I can look 21 0. Okay. And it was suggested that special
21 at my e-mail. 22 glasses might fix it?
22 Q. Would April Gonzalez sound ~= 23 MS. CONNOR: Objection. Form.
23 A. I don't know without looking at my e-mail. 24 Q. (BY MR. WALSH) 1Is that correct?
24 Q. What happened to -- I'm going to go ahead and 25 A. It sounds like what the rep said was that she
25 let you have this. I think it might make it go a lot
N - — . . o - S - 44 - . - . . . _. _ 4 5
1 didn't know, but that all she could think of would be 1 just entered.
2 special glasses, yes. 2 A, Okay.
3 Q. Did you suggest any other sort of fixes or 3 Q. Just so -- in the second paragraph, it says
4 accommodations? 4 that you talked with her. And I guess this would have
5 A. I don't have the ability to make that 5 been sometime in June. And it says that she said that
6 decision -- 6 if she comes back to work, she would need light duty.
7 MS. CONNOR: Objection. Form. 7 Do you see where I'm reading?
8 A. --.or recommendation. 8 _ A. Yes.
9 0. (BY MR. WALSH) Well, according to the policy, 9 Q. Okay. "And I asked her what that meant
10 which you can look at in Exhibit 1 on Page 3, if you 10 specifically, and she stated she didn't know."
11 will look under the specific paragraph under "Denial™ on 11 You -- did you suggest any other
12 Page 3. . 12z alternatives?
i3 A. Uh-huh. X 13 A. I did.
14 Q. It says, [as read] If a specific accommodation 14 0. Okay. Would you agree that she was following
15 is determined not to be reasonable, alternative 15 the policy in the manual by asking you for an
16 accommodations must be discussed with the applicant or 16 accommodation?
17 employee by the immediate supervisor. 17 A. Sure.
18 A. Okay. 18 MS. CONNOR: Objection. Form.
19 Q. Did you discuss any alternative accommodations? 19 Q. (BY MR. WALSH) Okay. If she wanted an
20 A. I didn't even know this form existed. So that 20 accommodation, who else should she have talked to?
21 would be a no. 21 MS. CONNOR: Objection. Form.
22 Q. Okay. Were you ever contacted again by DARS? 22 A. I don't know.
23 A. I don't think so. I think we only had one 23 Q. (BY MR. WALSH) Okay. Let me see. So here it
24 conversation. ’ 24 also says that she has back spasms and bury vision. So
25 Q. Let me go to Page 2 of this Exhibit 4 that I 25 you knew about those --
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1 A. Uh-huh, yes. 1 Q. No
2 Q. -- impairments as well? ! 2 What would you have done if an employee did
3 A. Yes. 3 not show up for work?
4 Q. Okay. Let me see. Do you know if -- when you 4 A. I probably would have called Larry Barnes or
5 recommended that she be terminated, did you know if she 5 Melissa Hobbs.
5 had any leave available? 6 0. Would you have charged them -- would you have
7 A. I think she had annual leave available. 7 docked leave from them?
8 Q. Tell me about annual leave. 8 A.  Not without the approval from somebody from
X . 9 Regional Office.
9 A. 1It's vacation. Annual vacation leave. i
S N S R e - -10- Q.- -Okay.. -Do- you -think -they -would -have-done that?
10 Q. Okay. And how is that used?
A 11 MS. CONNOR: Objection. Form.
11 MS. CONNOR: Objection. Form.
. 12 A. I have no idea.
1z Q. {(BY MR. WALSH) I mean if you want to take ~-
13 o. {BY MR. WALSH} Do you have the ability to
13 if an employee wants to take annual leave, what do they .
14 monitor your employees' leave when you were a
14 have to do?
15 supervisor?
15 MS. CONNOR: Objection. . Form.
16 A. Uh-huh, yes.
16 A. They just request whatever their vacation time 17 o So you conld in and see how b leav
- O go 1n O muc eave was
17 is going to be from their supervisor and put it in the 18 ilable?
- avalia e’
18 system when they go on vacation. 19 a Yes
19 Q. (BY MR. WALSH) So when you were a supervisor, 20 0. Okay. Did you ever notify Carlotta Howard
20 people requested annual leave from you? 21 about the leave she had available?
21 A. Uh-huh, yes. 22 A. I don't believe so.
22 Q. Did you ever have employees not show up? 23 Q. Did she ever tell you about her 72 hours annual
23 A. Employees not show up to work? 24 leave?
24 Q. Yeah. 25 MS. CONNOR: Objection. Form.
25 A. No.
- - o 48 f ’ 49
1 A. Not that I recall. We weren't supposed to use 1 A. Yes.
2 her annual leave. 2 Q. Okay. And what is it?
3 Q. (BY MR. WALSH) Do you remember why you weren't 3 A. Oh, wait. This wasn't a document that was sent
4 supposed to do that? 4 to me, but I read this. It was sent to me yesterday.
5 A, Uh-huh. Because the folks at accessHR 5 Q. Okay. Do you recognize the second page?
6 workman's compensation program told us not to. 6 A. Yes.
7 Q. Do you remember why they told you not to? 7 Q. Okay. Do you remember sending those e-mails?
8 Do you remember what sort of rule -- or I 8 A. I don't recall specifically, but it's here. So
9 mean what -- 9 I did.
10 A. The e-mail on January 6th .says she -- based on 10 0. Okay. And the point -- well, I guess -- so you
11 the election she took, that we were to only use her sick 11 knew about her 72 hours of annual leave, as you can tell
12 leave. 12 from these e-mails; is that correct?
13 Q. Was it possible for her to change that 13 A. I'm reading through it.
14 election? 14 Q. Oh, sure.
15 A. I have no idea. 15 A. I would assume so, right. Yeah. She shows to
16 Q. Did you suggest that she change that election? 16 have 72 hours of annual leave, yes.
17 A. I have no idea. I didn't suggest that. I 17 0. Did you notify her about -- but you didn't
18 wonldn't have suggested it. I would have told her to go 18 notify her that she had these hours?
19 through whoever her workman's comp representative is. 19 MS. CONNOR: Objection. Form.
20 Q. Uh-huh. 20 A. I don't understand why I would have.
21 (Exhibit Number 5 marked.) 21 Q. (BY MR. WALSH) Well, in your termination --
22 Q. (BY MR. WALSH) Let me go ahead and give you 22 recommendation for termination, you say that she has
23 Exhibit 5. .23 exhausted all leave?
24 A. Okay. 24 A. Sick leave based on what we were told by
25 0. Do you recognize that document? 25 workman's compensation.
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1 Q.. Uh-huh. 1 A. Okay.
2 But would annual leave have worked if she 2 Q. This -- have you ever seen termination letters
3 had -- if .she did not have that election, would she 3 for other employees of Child Protective Services?
4 still have had leave available? 4 A. I've seen this letter, like this top letter.
5 MS. CONNOR: Objection. ‘Form. 5 The first page of Exhibit 4. I don't recall ever seeing
3 A. I have no idea. I don't know anything about 6 _Exhibit 6 or anything of the such.
7 the comings and goings of the workman’s comp program or 7 Q. Have you -- have you ever terminated other
8 how they allot or approve how people are going to take 8 employees?
9 their time. This is the e-mail I got. This is what we
9 A. Yes.
e |- .10 stuck to. - - - . - .
10 MS. CONNOR: Objection. Form.
11 Q. (BY MR. WALSH) Okay. Did you know that .
11 Q. (BY MR. WALSH) Why did you terminate them?
12 Ms. Black had decided to terminate Ms. Howard? N
12 A. Performance.
13 A. I'm sure that was e-mailed to me.
13 Q. Can you give me more specifics?
14 Q. Did you receive the termination letter?
14 What kind of performance issues?
15 A. No, I don't think. I may have.
15 A. Workers not performing job duties. I can't
16 MR. WALSH: Well, let's go ahead and do
16 recall the specifics right now.
17 Exhibit Number 6.
L. 17 Q. Did you terminate Ms. Howard -- or did you
18 {Exhibit Number 6 marked.)
. 18 recommend her termination for performance issues?
19 Q. (BY MR. WALSH) Do you recognize that document?
20 A, No. 13 A. Based on the direction of Regional Office.
21 Q. Okay. This is —— 20 Q. OCkay. So then, let me just -- if it's not in
22 A. Other than seeing it yesterday. 21 your memo, it was not a reason that you wanted
23 0. Yesterday. 22 Ms. Howard terminated?
24 That's the termination letter that Carlotta 23 MS. CONNOR: Objection. Form.
25 Howard received in the mail? 24 A. It's not a reason that Regional Office would
25 have wanted her terminated. Supervisors don't make the
T ) ' T 52 ’ : 53
1 decision to terminate. We're instructed on what to 1 A. Uh-huh.
2 write, and then we write it. 2 Q. -- it was not your responsibility to go and
3 Q. {BY MR, WALSH)} Well, tell me -- tell me how 3 suggest anything else, any. alternatives?
4 that works. So who instructs you on what to write? - 4 A. I wouldn't know what those alternatives are.
5 A. Your program director, your area director, your 5 Q. Is it your responsibility --
6 regional office. 6 A. Hence the e-mail to Regional Office.
7 Q. Is it based on what you -- I guess -- 7 0. Okay. And is it your responsibility to suggest
8 A. It's based on my feedback, sure. 8 alternatives once Regional Office tells you what those
9 Q. Okay. So I guess walk me through each step of 9 are?
10 how Carlotta Howard was recommended for termination and 10 MS. CONNOR: Objection. Form.
11 how this memo came to be written. 11 A. Sure. If they had told me there were
12 A. I don't know the step of each detail. 1z alternatives, I would have called her and given her the
13 MS. CONNOR: Objection. Form. 13 alternatives.
14 A. But I can tell you, in summary, that I would 14 0. (BY MR. WALSH) Why would you have called her
15 have told my program director. She would have talked to 15 and given her the alternatives?
16 Annie Flores. They would have talked to Regional 16 A. Because I would have been instructed to do so.
17 Office, as would I have. And then Regional Office would 17 0. Okay. So you just follow the instructions from
18 have said this is what you're going to do. 18 Regional Office?
19 Q. (BY MR. WALSH) Okay. &nd it's your contention 19 A. Definitely.
20 that you weren't responsible for monitoring -- for 20 0. Okay. Have you ever known any investigators
21 suggesting any ways for her to return to work? 21 who have been -- who were allowed to work four hours a
22 MS. CONNOR: Objection. Form. 22 day?
23 A. Say again. 23 A. No.
24 ©.  (BY MR. WALSH) When she asked for light duty 24 Q. Okay. If -- if Ms. Howard had had sick leave
25 and you said no -- when she asked for light duty -- 25 available, would you have recommended her for
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1 termination? 1 Q. Okay. But would you -- if she had contacted
2 A. I don't have any idea. 2 you before you had drafted up that memo with further
3 Q. Why don't you have any idea? 3 information, would you have recommended her for
4 A. What does that have to do with anything? 4 termination?
5 0. Well, I'm asking you if you fired her for 5 MS. CONNOR: Objection. Form.
6 exhaustion of leave, and if she had leave, would she 6 A. It's not my decision. It would have gone to
7 have been fired? 7 the program director and to Regional Office.
8 MS. CONNOR: Objection. Form. 8 0. (BY MR. WALSH) But isn’t it your decision to
. E recommend somebody for termination?
9 A. I don't have any idea.
S I - . - 10 MS. CONNOR:- -Objectioni--Form. -
10 Q. (BY MR. WALSH) So you don't know why you
. 11 A. That's a nuance in words. I mean it would be
11 terminated —-- you wanted Ms. Howard terminated?
12 my responsibility to bring that information to the
12 MS. CONNOR: Objection. Form. .
13 powers that be. But no, it wouldn't be my specific
13 A. What did I say in here?
14 recommendation. That's a nuance.
14 It looks like I would have made that
15 If we're going to talk about -- because the
15 recommendation based on her inability to provide us with
16 Gitle says recommendation, that's the title of the memo.
16 any further information on when she was going to be
17 Does it mean I personally made that recommendation? No.
17 returning to work and had run out her FMLA. . L.
18 That was a collective decision.
. BY MR. WALSH So if she had provided further
18 o ) she hac p 19 Q. (BY MR. WALSH) Okay. Well, then -- so who
1 information, would you have recommended her for 20 told you that they wanted Carlotta Howard terminated or
20 termination? . 21 wanted you to recommend Carlotta Howard's termination?
21 A. It wouldn't be my decision. 22 &A. Somewhere in here is an e~mail. I believe it's
22 MS. CONNOR: Objection. 23 from Larry Barnes. I don't have the second set of
23 Q. (BY MR. WALSH) At that point it would be 24 e-mails I printed, but there's an e-mail that you have.
24 Regional Office? 25 Q. I probably do.
25 A. It's always Regional Office's decision.

BRI el : CoC - - 561 - I - 7 57

1 Was it Exhibit 4?2 1 Q. (BY MR. WALSH) Would you have been able to run
2 A. Yes. 2 your unit if she was only able to work four hours a day?
3 [As read] In any case, I suggest that you 3 A. Absolutely. I would have run my unit

4 prepare a dismissal recommendation packet. 4 regardless.

5 MR. WALSH: Okay. I want to now enter 5 Q. Okay. So you could have worked -- so the first
6 ‘ Exhibit Number 7. 6 exhibit that we entered was a doctor's release --

7 (Exhibit Number 7 marked.) 7 A. Uh-huh.

8 Q. (BY MR. WALSH) This is another e-mail chain. 8 Q. -- saying that she could work for four hours a
9 Do you remember sending those e-mails? 9 day?

10 A. Sure. 10 A.. Uh-huh.

11 ‘ Q. Okay. And so you knew that she had -- that 11 Q. And just so we're clear, you're saying that

12 Ms. Howard met with Lisa Black on September 28th? 12 would have =-- you would have been able to do —-- that

13 A. Yes. 13 would have been fine?

14 Q. When you sent a recommendation for Ms. Howard 14 MS. CONNOR: Objection. Form.

15 to be terminated, did you believe she should be 15 A. I would have done whatever I was instructed/to
16 terminated? 16 do.

17 » A. T don't have a personal opinion on it. 17 0. (BY MR. WALSH) Okay. But she could have

18 Q. You were just following Regional Office's —-- 18 worked in your unit, and your unit could have operated
19 A. Yes. 19 that way?

20 Q. ~-- directives? 20 A. Any unit can operate that way. It's not our

21 A. Yes. 21 decision to make whether or not she's going to come back
22 Q. Okay. And you would have been fine if Lisa had 22 on light duty and what responsibilities she's going to
23 allowed her to —-- not terminated her? 23 have.

24 MS. CONNOR: Objection. Form. 24 Q. That's all Regional Office?

25 A. Sure. . 25 A. Yes.

15 (Pages 54 to 57)
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1 Q. Okay. 1 A. Nope.
2 A. Here, yes. 2 Q. And you would have not -- you would not have
3 0. I'm sorry. I don't mean to be making you 3 known how to implement that policy?
4 angry. I was just a little confused at one point. 4 A. No.
5 MS. CONNOR: Objection. Sidebar. 5 Q. Okay. Are you aware that Carlotta Howard filed
6 MR. WALSH: I've got Exhibit Number 8 right 3 a complaint with the EEOC?
7 here. 7 A. No.
ibit N -
8 (Exhibi umber 8 marked. ) 8 Q. Were you ever contacted about a physician’s
9 . (BY MR. WALSH) Have you this form )
e ¢ ) you ever seen °© S statement provided by CPS to the EEOC?
e 10 e D FO e e e - e - — - - — . -
10 A. No.
11 A. Not until yesterday. .
11 Q. Were you ever contacted by any investigators
12 Q. Okay. So you would not have known to refer .
12 looking into the Carlotta Howard charge of
13 somebody to fill out that form?
13 discrimination?
14 A, No.
. 14 A. I don't believe so, no.
15 MR. WALSH: I want to enter Exhibit
15 Q. It would have been in 2009, like the fall.
16 Number 9.
16 A. I don't believe so, no. It doesn't ring a
17 (Exhibit Number 9 marked.) -
17 bell.
18 Q. (BY MR. WALSH) Are you aware of a return to
18 0. Okay. Have you ever supervised disabled
19 work program?
1 2
20 A. Nope. 19 employees
21 Q. Okay. Do you recognize what I just handed you, 20 A. No.
22 Exhibit 97 21 Q. Have you ever been required tc implement any
23 A. No. 22 accommodations for employees?
24 Q. OCkay. So you would not have known to refer 23 A. No.
25 anybody to that policy? 24 0. Okay. And let's see. How was your -- how were
25 you running your unit without Carlotta Howard until

. . : - 60 - . - - 61

1 October of 20092 . 1 Q. Were you notifying her or anybody in accessHR
2 MS. CONNOR: Objection. Form. 2 about Carlotta's continued absence?
3 A. What -- I mean what specifically? ’ 3 A. No. I don't think that would be my
4 Q. (BY MR. WALSH) Who was performing her duties? 4 responsibility. That would be their responsibility, I
5 A I'm certain that we all probably were. 5 would think.
6 Q. And then after she was terminated, who was 6 Q. That would be the --
; fes? 7 A. AccessHR or whoever these folks are. Workman's
7 performing her duties?
8 A. Anyone who worked in my unit. 8 comperisation.
9 Q. So it continued on the same? ° Q. Oh, okay.
10 A. Uh-huh, yes. Or we would ask case aides from 10 Did you ever set a date for Carlotta Howard
. : 11 t. k?
11 other units. That’s probably the more likely scenario to return to wor
12 A. No.
12 was that we were soliciting help from other units. °©
. . L. 13 Q. So then she never failed to return to work?
13 Q. Is that common for other units to ‘solicit
L. 14 MS. CONNOR: Objection. Form.
14 help -- or for units to solicit help from other units?
15 A. I don't know. I mean I don't know what that's
15 A. Yes.
16 supposed to mean.
16 Q. And do those other units usuvally provide help?
17 Q. (BY MR. WALSH) I guess to your knowledge, did
17 A. If they can. .
18 anybody- ever set a date for Carlotta Howard to be back
18 Q. I may have already asked you this, but I'm :
139 working for your unit?
19 going to go ahead and ask it. Do you know who Ami
20 A. I didn’t.
20 Labrecque is?
21 o] And you would be the one who would do that?
21 A. The workman's compensation specialist from
. 22 A No.
22 accessHR. )
23 Q. Who would --
23 Q. Were you receiving updates from her during the )
24 A I wouldn't get caught up in the nuances of this
iod that Carlotta Howard w ut? -
24 period tha arto owar as o 25 .workman's compensation/Regional Office business. I
25 A. I don’t believe so, other than this e-mail.
16 (Pages 58 to 61)
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1 would seek guidance, and I would take that ansWer and 1 CHANGES AND SIGNATURE
2 relay it. 2 WITNESS NAME: NICOLE OGLE DATE: MAY 31, 2012
3 Q. Okay. Well, do you know -- do you remember 3 PAGE LINE CHANGE REASON
4 what Carlotta Howard's salary was? - 4
5 A. ©Oh, I have no idea. 5
6 0. Do you remember what benefits she got? 6
7 A. I assume the same benefits we all received. 7 i
8 Q. Okay. Well, I am just about out of questions. 8
9 I don't really have anything else. I did want to give 9
T 710 “""'you the opportunity, since we've talked about 50 many 10 ) :
11 different topics, to add anything to any of your answers 11
12 that may have come up later that you thought of. 12
13 A. No. 13
14 MR. WALSH: Okay. Well, I have no further 14
15 questions at this time. I will go ahead and pass the 15
16 witness. 16
17 MS. CONNCR: We will reserve our guestions 17
18 until trial. 18
19 (Proceedings concluded at 3:37 p.m.) 19
20 (End of proceedings.) 20
21 : 21
22 22
23 23
24 24
25 - 25
- : : SRR -7 S - - - 65
1 I, NICOLE OGLE, have read the foregoing 1 NO. 11-13467
2 deposition and hereby affix my signature that same is 2 CARLOTTA HOWARD, § IN THE DISTRICT COURT
3 true and correct, except as noted above. §
. 3 Plaintiff, §
s
5 NICOLE OGLE
4 Vs. § 160TH JUDICIAL DISTRICT
6 s
7 THE STATE OF } 5 STATE OF TEXAS, TEXAS §
8 v COUNTY OF ) DEPARTMENT OF FAMILY AND §
9 6 PROTECTIVE SERVICES, §
10 Before me, , on this day . $
7 Defendant. § DALLAS COUNTY, TEXAS
11 personally appeared NICOLE OGLE, known to me (or proved 8
12 to me under oath or through ) 5 REPORTER'S CERTIFICATION
13 (description of identity card or other document) to be DEPOSITION OF NICOLE OGLE
14 the person whose name is subscribed to the foregoing 10 MAY 31, 2012
15 instrument and acknowledged to me that they executed the 11
16 same for the purposes and consideration therein 12 I, Natasha Benchimol, Certified Shorthand Reporter
13 in and for the State of Texas, hereby certify to the
17 expressed.
14 following:
i8 Given under my hand and seal of office this
o 15 That the witness, NICOLE OGLE, was duly sworn by
19 day of 4 . 16 the officer and that the transcript of the oral
20 . 17 deposition is a true record of the testimony given by
21 18 the witness;
22 19 That the deposition transcript was submitted on
NOTARY PUBLIC IN AND FOR 20 to the witness or to the attorney
21 for the witness for examination, signature and return to
23 THE STATE OF .
: 22 me by ;
COMMISSION EXPIRES: 23 That the amount of time used by each party at the
24 24 deposition is as follows:
25 25 MR. COLIN WALSH - 01 HOURS:12 MINUTE (S
17 (Pages 62 to 65)
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CHANGES AND SIGNATURE
WITNESS NAME: NICOLE OGLE DATE: MAY 31, 2012
PAGE LINE CHANGE REASON
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I, NICOLE OGLE, have read the foregoing

deposition and hereby affix my signature that same is

true and correct, except as noted above. Ez

NICOLE OGLE

THE STATE OF "“ZZXAS )
couNTYy oF ~Lkflas )

Before me, éﬁ%ﬁn&{/ é%u)u;bgn(_ , on this day

personally appeared NICOLE OGLE, known to me (or proved

to me under oath or through TExay Priler. LizamSs )
- {description-of- identity card or other document) to be
the person whose name is subscribed to the foregeing
inetrument and acknowledged to me thet they executed the
same for the purposes and consideration therein
expressed.
Given under my hand and seal of office this

ljﬁﬂ:—f day of 1?Lu2_ r RO .

CASHIRIHEANYICHUXWUMU
Notary Public

J Mysg;‘;ﬁgfp’f;‘:; 5§ NOTARY PeET e TN AN TR
: ) THE STATE OF ZEXr<f :
COMMISSION EXPIRES: 3~ 21— (5
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1 That pursuant to information given to the 1 FURTHER CERTIFICATION UNDER RULE 203 TRCP
2 Deposition officer at the time said testimony was taken, 2 The original deposition was/was not returned to the
3 the following includes counsel for all parties of 3 deposition officer on . :
4 record: 4 If returned, the attached Changes and Signature
5 MR. COLIN WALSH, Attorney for Plaintiff 5 page contains any changes and the reasons therefor;
MS. MADELEINE CONNOR, Attorney for Defendant 6 If returned, the original deposition was delivered
6 7 to MR. COLIN WALSH, Custodial Attorney;
7 I further certify that I am neither counsel for, 8 That $ is the deposition officer's
8 related to, nor employed by any of the parties or 9 charges to the Plaintiff for preparing the original
9 attorneys in the action in which this proceeding was 10 deposition transcript and any copies of exhibits;
. ial
10 taken, and further that I am not financially or 11 That the deposition was delivered in accordance
e I S Sy o i i 3 d in thi t fthe acti . T T o B - -
! otherwise "intereste & outcome © chion 12 with Rule 203.3, and that a copy of this certificate was
12 Further certification requirements pursuant to . . . .
13 served on all parties shown herein on and filed with the
13 Rule 203 of TRCP will be certified to after they have .
14 Clerk.
14 occurred.
. 15 Certified to by me this day of
15 Certified to by me this ) day of
16 .
16 ’ . S
17
17
18
18
£} . 19
% (o QN .
G i "
19 SHA BENCHIMOL,\Texas é NATASHA BENCHIMOL, Texas CSR 8514
CSR Expiration Date: 12/31) 20 CSR Expiration Date: 12/31/2013
20 NOTARIUS REPORTING, INC. NOTARIUS REPORTING, INC.
Firm Registration No. 659 21 Firm Registration No. 659
21 3270 Darvany Drive . 3270 Darvany Drive
Dallas, Texas 75220 22 Dallas, Texas 75220
22 (214) 324-3733 * Telephone (214) 324-3733 * Telephone
{214) 432-5415 * Facsimile 23 (214) 432-5415 * Facsimile
23 1-(888) 848-8845 * Toll Free 1-(888) B48-8845 * Toll Free
24 24
25 25
18 (Pages 66 to 67)
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deposition officer on \;XL\\, 2S5, el L ;
J 7

FURTHER CERTIFICATION UNDER RULE 203 TRCP

The original deposition(ﬁi}/was not returned to the

If returhed,,the attached Changes and Signature
page contains any changes and the reasons therefor;

If returned, the original deposition was delivered
to MR. COLIN WALSH, Custodial Attorney;

That $ ’153'55 is the deposition officer's

charges to the Plaintiff for preparing the original
deposition transcript and any copies ofvexhibits;

That the deposition was delivéred in accordance
with Rule 203.3, and that a copy of this certificate was
served on all parties shown herein on and filed with the
Clerk. |

Certified to by me this 258~  day of

Quely N

'NATASHA BENCHIMOL, Lexas CSR 8514
CSR Expiration Date: 12/31/2013
NOTARIUS REPORTING, INC.

Firm Registration No. 659

3270 Darvany Drive

Dallas, Texas 75220

(214) 324-3733 * Telephone

(214) 432-5415 * Facsimile
1-(888) 848-8845 * Toll Free
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FROM: ;Nlcol‘e Ogle, MSW

MEMORANDUM

TEXAS DEPARTMENT OF FAMILY AND PROTECTIVE SERVICES

TO: Lisa Black '
- ... ...._CPS Reglonal Director .
1200 E. Copeland Rd, Arlington Texas

Investigation Supervisor li
Unit 70

SUBJECT: Recommendation for Termination
Carlotta Howard
Human Services Technician (HST)

DATE: . September 9, 2009

| am recommending the dismissal of Carlotta Howard, in accordance with
Chapter 10 of the HHS Human Resource Manual. Carlotta Howard was hired by

TDFPS on July 30, 2007.

| am recommending the dismissal of Carlotta Howard based on violations of the
~ following DFPS Employee Work Rules:

#1 “Be familiar with and follow all HHS policxes and procedures relating to
job performance and work rules,”

#2 “Perform job duties, meet HHS standards for job performance, and
follow job-related instructions from HHS supervisors.”

HR Policy States:

« If an employee is unable to return to work due to the employee’s own serious
- health condition after exhausting the 12-week FMLA leave entitlement,

« the employee may exhaust any remalnnng paid leave accrued prior to taking -
FMLA leave;

- e . the agency head may grant leave without pay for up toa total of 12 months
_including the 12 weeks of FMLA leavs; or : , ;

s the employee may be dismissed. *

Carlotta Howard is a HST with the agency. She was originally hired in’tb Unit 88,
however during an agency reorganization that occurred in late 2008, Carlotta:
Howard was moved into Unit 70 with a start date of December 8, 2008. During

EXHIBIT
AN EQUAL OPPORTUNITY EMPLOYER 5

D D-000114




this time | was out on matemity leave and was unaware of Carlotta’s transfer into
the unit until late January of 2009.

Upon returning from leave | learned that Carlotta Howard never reported to Unit
70 for work as she was in & car accident on December 16, 2008 while delivering
Christmas gifts for the agency. [ received an email from Access HR while | was

~ out on leave on January 6, 2009 citing that Ms. Howard filed a claim for

Workman's Compensation.

In February of 2009 | contacted The State Office of Risk Management Claim's
Adjuster Matthew Jones. He provided contact information to me regarding how
to reach Ms. Howard. | contacted Ms. Howard and Inquired about her status.
She explained that she had been in a car accident and that she was currently
under the care of Dr. Louis Zegarelli at the Kiest Park Medical Clinic. | explained
to her that her position had been transferred to Unit 70 and she stated she
already knew. | asked her why she had not attempted to contact me and she
stated she did not have my phone number. | asked her to please provide me
with her medical documentation and she faxed over a one page doctor's
summary (Attachment A). She stated she did not know how long she was
expected to be out and that the doctor would be making all those decisions.

On April 15, 2009 | contacted Ms. Howard to inquire about her retum to work
status. She stated that she was not physically able to return to work because
she was still suffering from pain in her back. She asked me to contact the
doctor’s office regarding her status. | contacted the office of Dr. Zegarelli and
was routed to an administrative assistant. A fax was sent to me on April 15" that
stated Ms. Howard is unable to return to work until further notice and that her
next appointment was scheduled for May 6, 2009 (Attachment B).

During the later part of May | attempted to contact the office of Dr. Zegarelli to

obtain an update regarding Ms. Howard's status and received no return phone
cail. | contacted Ms. Howard directly and she stated that she is now suffering

from blurred vision and continues to have spasms in her back.

In the month of July | contacted Ms. Howard again to inquire about her retum to
work status. Ms. Howard became very verbally aggressive on the phone with
me. She began yelling and screaming that she was being "harassed” and that
the accident was not her fault. | explained to Ms. Howard that | was only calling
to inquire about her status as she has been out for an extended period of time.
She stated she would not be returning to work at this time and would not be
making the decision to do so. At that time Ms. Howard stated that the agency

could “do whatever they need to do”.

On July 15, 2009 | received a fax (Attachment C) from the Department of
Assistive and Rehabilitative Services, Division for Blind Services.

AN EQUAL OPPORTUNITY EMPLOYER
D-000115



To date, Ms. Howard has yet to personally contact me to provide an update
regarding her health and return to work status. At the beginning of this month |
attempted to again contact Dr. Zegarelli's office. | spoke with “Norma V.” the
person who manages the Workman's Compensation files. She stated she would
fax over Ms. Howard's records and has yet to do s0. As a result of Ms. Howard's
continued absence form the unit, there is a dire need to either fill the position or

““shift her workload to other staff who are already overburdened due to her

continued absence from the unit.

Based on the above information it is recommended that Carlotta Howard be
terminated from her position. Ms. Howard was in a work related car accident on
December 16, 2008 and has yet to retum to work. Although Ms. Howard has
been out since December 16, 2008 she was not placed on FMLA untit April due
to the fact that | was out of the office and was unaware that she had transferred
to my unit and had not been placed on FMLA. She was covered under FMLA
from April 20, 2009 to July 25, 2009. Ongoing attempts have been made to
gather medical records or speak to medical personnel regarding Ms. Howard's
status and nothing has been obtained indicating that she would not be able to
return to work after her last appointment on May 6, 2009. Additionally, | have
received very little information from Ms. Howard herself. Ms. Howard has made
no attempts to contact me. All communication to Ms. Howard has been initiated
by me and the last attempt to talk with her resulted in her becoming verbally

_'ag_g(essive over the phonei

W 1207

Supervisor Sighature Date

Ahm@ﬁgz_;ﬁqm ' [ oS
PD Signatiire Date

,&g&W\aMAm | {1384

PA Signature Date

AN EQUAL OPPORTUNITY EMPLOYER

D-000116



O e £

scoa(swwlnamna SOBOLECHITI0IST  SH6C0LL: smu,momzmmm luny 1byleq aval wa 2y szraoozmwms.mam

Kot e 4o he s o e 1w Vb 19 1ve i 3 widan 34 b 1F o 1ttt » ¥y mrasris i s T8 s Laivs 4 v e b6 10 485 ¢ o il i @
e

smphrser Toa worker * crmpanaiey baper Yow e the i (6 Her ssnimer drn ‘«ur-tm N 48 b i wqifs’ do COpTES Vowiatts Py Indin U Canatn Tipng

l« Feme Witban' Eotuparstn Comisane sl say N el be coriadn vamad wid CAIRTIe o O TR R S 1T AR ENTs IV, WS YL e welid hv&-h‘:
wovitd et b Sty weiarviet s S s lival € Benl s o fany g TN NG L OV A Tols n\qwancrmmlhwuum Sk do e Crmrmudny

."2. M : 1900316 :

WORKERS' COMPENSATION WORK STATUS REPORT !

Vor Vansimvesags puwposss oRy) "

Y

hve SRk

TS nluw e8¢ &l Rrower}

Wnnm o R REY A ¢ EAgeyere Nape

arle,
3 Dowot inury

¥

& 'ﬁvbwn Onupﬂmd

13, The Ihuréd empioyse’s ms
(#)  wilt allow the wwmbmum!uwomuu!
G (b} Will siliw U ernpioyes to retum to work ks of (*h)WMuﬂﬂtd in PART I, which are
ected o sl itrough | (date). 12 (/6
{©)  has f'd and sl prevents the smployse from returning to work e of (dm) and e expacted io confinue
Threugh é ! [date), The followdng oescriden iow tis injury lht empla relurning to work:
,\,,. Py 'z(g/a:. ;ﬁg% ,.:rw"f'ﬁ..o

14 POST ’ i . : 3 719, MIBC. RESTRICTIONS {
MaxHounplrdlr 02408 Otar MEY Housperdsy. . 02 4.6 8 Other 1 Max hours per day of woik:

Standing 0 Walking T [ swststoh brenks of por____ : |
SHung 0 e 0 i Cimbuairsmden LLEL 1 T M) sustwear solineast of work :
Kﬂlﬂhﬂ’aﬁu"‘l"ﬂa GremvSouseze UL ) X ] Must use crutchas stalf imes l
gendinasstoopira [ EEEIIJ Virist osextansion ([ [] ___ | C]nodnivinaiooerating hesvy sauioment i
e T ] e | Remene o CELET] - [ canonivdrive suomatic ransmission SR
Twistlng L B Overhaxd Reacnina [T T 1] I Nowork /{T] <= houri/day work: I
Othar: [T1T] Keybosteing Oy _ (3 in-extreme hoticokt envionmants i t
™75, RESTRICTIONS SPECIFIC TO (I apPUcabhg: | cunere o EEIXT T | D3 stneighte sron scatiowsing
10 CHanavwint [ R Hanamwied | 1% UFTRERRV RESTRICTIONE W onyl 1] must kews
[ Lam B maml CNesc ([ May rotitearsy objects more than s, | [ Elovaied  [Jcieans ory
Cliwe [ reeg - ook | memorathan___ hours perdey ] No scin contect with:
(T rocvancie [] R Foovande Miy not petorm any ¥fing/canying [} orassing changes necsssary atwark
__D___gﬂ!f_____—_ 3 E] Oher, & ——— D Ne Runrin 3
16, OTHER RESTRICTIONS (If anw): : 20, WCTT%WW

Must taka prescripiion medication(s)

‘ ' R : . B D‘wlm 10 LBKR GVRL-IN-COLNM M 0Y
" Thets resdglons sre bacad on (e docio’s Beet nmmq or the erroloyens mmu ,eb rum n . :

potlicutss rapnetion dovs ricl wppl, ¥ ehould bw dkrgncded. If mscied duly that mewth: ows reviticiuns ' haf D Medication mey mate drovesy
uvalabls, e patior should be conkared © be off wort. Hols « theu restrictioms shaald be MM«M (poceitie ssfely/drving lasume)
8.0k 2 6l vork: :

R TR R TR RN R S AP P U RRAE DR e ot b e 4 0 gy 4 s i S et 5. YD e s 4 e e s

31, Work Infury Dlegnosis informatic oot

('\Cﬂp& &) Comstvsu Evaiveton by 014 treating docor on (dateyat il __dmdpn '

DS D ™ &) & stove. Sl JorC it WAh, » Lo v (@at)mt___ i wwvpm '

¢ 2a w/r‘ﬁ ! ““"‘ Physical medicing 2., X pev waek for /. weeks svding on (doteyat____ :._ wivpm

¢ .tw’uﬂr 0 Spacinl studies (ot): . an (Gateyot ___ i emvpin
tM &7 ol Hone. This bt the Wel sciwcuind vial lar his prodism. At this imie . s Linter (Hagichi cyee l6 Sriticipetes

I IKNATE O TORS SQMATURE My T Rote of Doctor: TTresiing focir

,é ‘ editiol - [ogsynemd tocior [ Hefwerel dactar
6’0 S Potamur (egiterseiecinn e fjConating doctor :
R LI T samctns i Clome gaaer ;

g g ‘ TEXAS WORKERS" COMPENSATION COMMISSION

£00/£00 @ . : BUBOEESHLZ X¥3d [Zill §0027/20780

D-000117



o O

ATES NOLLVEI0, BBDCEENIA0SD SHRCOLLH O OSMO0LMTIVESAS . [unL o ool 22 UNTEID 1Y QATH 6L 204

5

A3

£00/2000

RETURN TO WORK CERTIFICATE

Date: 04/15/2009

Patient; Carlotta Howard
DOI: 12/16/2008

TO WHOM IT MAY CONCERN:

Mrs. Howard was seen in my office today due to work injury.
The patient is medically unable to work until further notice.

" Her next appointment is scheduled for 05/06/2009. If you have

any questions, please do not hesitate to call us,

Sincggely,
L/ RESTIRIS

Louis D. Zegarelli, D.O.P.A

2226 Vatican Lane » Dsllas, TX 75224 v (214) 333. 3303 ¢ FAX (214) 333-0808
§0BOCEEPIZ  XVd L2 L} §002/20/30
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January 26, 2009

~ Carlotta Howard

1003 Greenbriar Trail
Cedar Hill, TX 75104

MRE: 90065226 / DOB: 09/08/1960
To Whom It May Concern:
We bave been following Carlotta Howard for a blind painful cye.

She has a prosthesis on the right and visual acuity is 20/25 on the left. She hasa
constricted visual field on the left and significant pain.

She requires visual accommodations.

If you have any further questions, please do not hesitate to contact us.

Sincerely,

G. McHenry, M:D., M.P.H.

Associate Professor of Ophthalmology
Neuro-Ophthalmology & Related Orbital Diseases
Oculoplastic & Orbital Surgery

JGM:atvonn
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Rohr,Rosa L (DFPS)

From:
Sent:
To:
Cc:

Subject:

Barnes,Larry G (DFPS)
- Monday, August 03, 2008 7:31 AM
OGLE, NICOLE
Hobbs,Melissa (DFPS); Garcia,Nancy J (DFPS)
RE: Employee: Carlotta Howard

Nlcole

| can't remember if | have already responded to this or not. In any case, | suggest that you prepare a dismissal.
recommendation packet and send to Melissa and myself so that we can present to the Positive Performance
Committee for review. At that t|me we can decide what specific actlons we can take,

Larry

From: OGLE, NICOLE

Sent: Monday, July 27, 2009 10:35 AM
To: BARNES, LARRY G

Cc: HOBBS, MELISSA; GARCIA, NANCY ]

- Subject: Employee: Carlotta Howard

Importance: High
Larry,
The employee (HST) that you and | discussed below is still out on workman’s comp and her FMLA status is

now expired. -She had someone from DARS call me asking me if they could come meet with me personally
about how they could help save her job. They said that she was having blurry vision in one of her eyes. |

“specifically asked what services they could offer her in an effort to better help her job and the rep said she

didn’t know and that all she could think of would be special glasses. At this point, Carlotta has been off of work
since December of last year. How do | proceed with this?

Nicole Ogle, MSW
CPS Supervisor IT - Unit 70
214-267-5304

From: BARNES, LARRY G

Sent: Monday, June 01, 2009 1:10 PM
To: OGLE, NICOLE

Subject: RE: Employee: Carlotta Howard

Nicolé,
Has Carlotta been placed on FMLA? If not, please call me at 817/792-5242 so that we can discuss further. lf

so, when does it expire? How muchleave does she have remaining? We probably need to talk further.

Larry

From: OGLE, NICOLE

Sent: Monday, June 01, 2009 11:45 AM
To: BARNES, LARRY G

Subject: Employee: Carlotta Howard
Importance: High -

Hi Larry,
EXHIBIT

D-0011208 5 E




I have a HST (transporter) named Carlotta Howard who was reassigned to my unit back in December of
'08 when the reorganizing was taking place. Ms. Howard was involved in a car accident while deliveri ng
Xmas gifts for the agency on 12/16/08. She was placed on workman's compensation shortly afterwards
under the care of Dr. Louis Zegarelli. Todate, Ms. Howard is still on workman's comp. I have been in
contact with the office of Risk Management as well as her pain management doctor, Dr. Revel, as it has
now been 5.5 months since the time of her injury. T've just left a message to speak with her primary -
doctor as well as the pain management doctor. The last time I spoke with the pain management doctor

was at the 2 very beginning of May and I was told she would be ready to 90, back to work in 2-4 weeks,

I just spoke with Ms. Howard and she is stating that she has a follow up apponm‘menf with the main
doctor, Dr. Zegarelli, on June 10™, T asked if she was going 1o be returning to work and she said it's not
her decision. She said that if she's made to come back to work that she will need light duty. I asked her
what that meant specifically and she stated she didn't know. I asked her if she was going to continue
transporting and she said she does not want to. When asked why she said she has back spasms and
blurry vision. The office of Risk Management has indicated that the doctor she was sent to is notorious
for keeping clients out of work months longer than needed. At this point I'm at a loss for what to

do. She is saying she does not want to transport and that is her job position. Furthermore, she's been
assigned to my unit for the past 5.5 months and we have had no HST.

Can you advise me as to what the next steps should be with this? I appreciate your help!
Nicole Ogle, MSW

CP$S Supervisor IT - Unit 70
214-267-5304

2
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j TEXAS DEPARTMENT OF FAMILY AND PROTECTIVE SERVICES

""""""""

COMMISSIONER

Anne Heiligenstein
September 18, 2009

Carlotta Howard
- 8700 N. Stemmons Freeway
- Dallas, TX 75247

Dear Ms. Howard:
Enclosed is a recommendation for termination. You have two workdays from the date you

receive this to recommendation to choose from the following options to respond to this
recommended action:

* You can submit a written response to the action to your supervisor; and/or

*You can request and schedule a meeting with Regional Director. The purpose of
this meeting is to allow you the opportunity to present additional information before
- a final decision on the action is reached. Please contact Melissa Hobbs at 817-792-
5259 and a time will be scheduled for you to rmeet with me. This meeting should be
scheduled as soon as possible in order to expedite the action; or

¢ You can choose not to respond; or

¢ You can choose to resign.

| Complete iters 1, 2, and 3. Also conrplets | o/ ey / A_/B‘é '
~ nmAHvM!dedlesdem':d ¥ : Var s e P 01 Addrpsses
i : ross on Tverse YRR R 53 .
. m&"g"n?&uf‘?n the:card to you ] 8. Received by (Printed Name) ¢ ‘gim
Black, MSSW = Amng%w“’f@mb@k?;“‘“w' o » — m%’..; T
“ Regional Director oronthe fomiswacr? 11 D, Iy delvery sidress differant from ‘ |

a ton ¢ . i DN!_:’
Child Protective Service} * ATeerwred® | YES, onter daivery acdress below:
| Coclotta. Noods
003 Qreenbore T
Cator Nut T TSI

c¢: file

3. ?uw
Cortified Mt~ (] Expross Maft -~ o
U] Registered (1 Retum Recaipt for Merchandia:

CERTIFIED MAIL # 7004 =il =il
I P »i ohde e

4. Resricted Delivery? {Extra Fos) ; £ Yes
el Feamber = 00 0001 0488 574Y
EXHIBIT | * s fomsecoispey 7008 13 ———
~ "PS Form 3811, February 2004 Domestic Retum fecalpt
F - WT0LW. 515 ST, 0 P.O. Box 149030.9 AUSTIN, TEXAS 78714-9030 9 (512)438-4800

D-000113




TEXAS DEPARTMENT OF FAI\{HLY AND PROTECTIVE SERVICES

: COMMISSIONER ‘
“Anne Heiligenstein

* ctober 16,2009

Carlotta Howard -
1003 Greenbriar Trail
Cedar Hill, TX 75104

Dear Ms Howard

= vl sent you a recommendation for termmatlon on September 18, 2009. Per your request, |

met with you on September 28, 2009 At that time, you explained that you were able to

returmn to work and would provide a doctor's note indicating such. On October 9, 2009 you

provided a note from your doctor stating that you would be able to return to work on
October 12, 2009 workmg only four hours per day. |t did not indicate how long this
restriction would remain in effect. As of this date you are not yet able to return to work full

- time and you do not have the leave balances to accommodate these restrictions. - . - -

| have made the decision to terminate you from Child Protective Serviées. The termination

‘is based upon the following Work Rule/Policy violations:

#1 “Be familiar with and fol'l_ow all HHS policies and procedures relating to job
performance and work rules,”

#2 “Perform job duties, meet HHS standards for job performance, and follow job-
related mstructions from HHS supervisors.”

HR Policy States:

o if an employee is unable to return to work due to the employee's own serious health
condition after exhausting the 12-week FMLA leave entittement, -

« the emp(oyee may exhaust any:-remaining paid leave: accrued pnor to taking FMLA
Ieave

o the agency head may grant leave without pay for up to atotal of 12 maonths,
“including the 12 weeks of FMLA leave; or '

«__the employee may be dnsmnssed. “

701 W. SISST. # P.O. Box 149030 ¢ AUSTIN, TEXAS 78714-9030 + (512) 438-4800 D-000401



HR 1102 - Exhaustion of Leave

It is the policy of the Department of Family and Protective Services that if a DFPS
~employee exhausts all leave entitlements and does not to return to work, he or she

may be dismissed.
~ You are not to report to work after 5:00 pm on October 16, 2009. A packet of forms related
" to merit status request for retirement contributions refund and insurance continuation
conversion will be mailed to your home address within the next month. Please read the
material carefully.

Lish Black, MSSW

Regional Director
Child:Pro'tective Services

Sincerely,

cc: file
Regular Mail .

Certiied Mail # 7009 1680 0002 1287 7411

| Complete hama 1, 2, ang
Gomplate herms 1,2, and 3,

1003 Greenbriar Taul
Cedar Hull TX S0y = o
m‘“ L3 Express Man R

|
_— : e = el
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| | . : T : ,;,’2
701 W_51sT ST. s P.O. BOX 149030 « AUSTIN, TEXAS 78714-9030 ¢ (512) 438-4800 S
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T STATE OF TEXAS, TEXAS — ~ 7§ = 7~
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S

NO. 11-13467

CARLOTTA HOWARD, § IN THE DISTRICT COURT

S
Plaintiff,

VS. 160TH JUDICIAL DISTRICT

DEPARTMENT OF . FAMILY AND
PROTECTIVE SERVICES,

Defendant. DALLAS COUNTY, TEXAS

ORAL DEPOSITION OF
LISA BLACK
MAY 31, 2012
VOLUME 1

ORAL DEPOSITION OF LISA BLACK, produced
as a witness at the instance of the PLAINTIFF, and duly
sworn, was taken in the above-styled and -numbered cause
on May 31, 2012, from 9:35 a.m. to 11:18 a.m., before
Natasha Benchimol, CSR in and for the State of Texas,
reported by machine shorthand, at 1200 East Copeland
Road, Suite 400, Arlington, Texas 76011 pursuant to the
Texas Rules of Civil Procedure and the provisions stated

on the record or attached hereto.

EXHIBIT

Notarius Reporting, Inc. 214.324.3733 2 G
Electronically signed by Natasha Benchimol (301-268-835-9543)

‘gptariusReporting.com
-2d0f-403e-afe3-98f0cd216515




1 APPEARANCES 1 INDEX
2
3 FOR THE PLAINTIFF: 2 APPEALANCES . v v v v v enenrrnnnnn .
4 MR. COLIN WALSH 3 Stipulations..vuuiiveriererrnrornoarecnnans et 4
LAW OFFICE OF ROB WILEY, P.C. 4 LISA BLACK
5 1825 MARKET E ULEVARD
825 KET CENTER BO 5 EXAMINATION BY MR. WALSH.......0vvuun.. ceeeanes. 4
SUITE 385 6 .
[ DALLAS, TEXAS 75207 .
DHONE : (214) 528-6500 Signature and Changes. ... vsvrreonsncnsnnenns seresss 8O
7 FAX: (214) 528-6511 7 Reporter's Certificate........... e [ 82
E-MAIL: Cwalsh@robwiley.com 8 EXHIBITS
8 No. DESCRIPTION . PAGE
FOR THE DEFENDANT: ic Exhibit
9 1 Recommendation for Termination............. 8
MS., MADELEINE CONNOR 11 Exhibit
o -—— ————{~— 10-—-— - — —ATTORNEY- GENERAL-OF TEXAS - - '”’ T T 27 " Retlirn to Work Program in the HHS Manuwal... 27
GENERAL LITIGATION DIVISION 12 Exhibit
11 io B?ﬁ 12548 78711 3 Termination Letter..........coveviunnn ceena. 42
T TEXAS
USTIN, 13 Exhibit
12 PHONE: ~ (512) 463-2120 . 1 stri
FAX: (512) '320-0667 : A E-mail S rlng........j............. ....... . 47
13 E-MAIL: Madeleine.connor@oag.state.tx.us 14 Exhibit  Reasonable Accommodation from the HHS
14 MS. ROSA L. ROHR 5 Manual........coovvivannn Serh e, .. 55
TEXAS DEPARTMENT OF FAMILY AND PROTECTIVE SERVICES 15 Exhibit
15 " DEPARTMENT MAIL CODE E-611 6 “E-mail String.............. DI 60
PO BOX 148030 16 Exhibit Texas Workers' Compensation Work Status
16 AUSTIN, TEXAS 78714 7 Report....... .o R TR TN 62
PHONE; {512) 438-3074 17 Exhibit HHSE Reasonable Accommodation Request
17 FAX: (512) 339-5876 8 Form......oivvvuvinnnnn Ceenna Cere e . 67
E-MAIL: Rosa.rohr@dfps.state.tx.us 1g
i 2
20
20 21
21
22 22
23 23
24 24
25 25
o - 1 ‘'PROCEEDINGS 1 A. 1200 East Copeland --
2 THE REPORTER: Ms. Black is going to read 2 Q. I'm sorry. What's the business there?
3 and sign her transcript, and you and Colin are giving 3 A,. ©Oh, Department .of Family and Protective
4 her 20 days in which to do that? 4 Services.
5 MS. CONNOR: Yes. 5 Q. And that's your employer?
6 THE REPORTER: We will not be doing running 6 A. That's my employer.
7 exhibits, and you both will do objections according to 7 0. And how long have you worked for them?
8 the Rules? 8 A. Twenty-six years.
9 MR. WALSH: Yes. 9 Q. Okay. And have you always -- what position do
10 MS., CONNOR: . Correct. 10 you currently hold?
LIs LACK
11 A B ! 11 A. I am the regional director for Child Protective
12 having been first duly sworn, testified as follows: ) . .
12 Services.
13 EXAMINATION
13 Q. Okay. And have you held any other positions in
14 BY MR. WALSH: . . i
14 Child Protective Services?
15 Q. Well, we'll start off really easy. Could you
15 A, Yes. I was a caseworker; I was a supervisor; I
16 state and spell your name for the record. .
16 was a program director; I was a program administratorx;
17 A. Lisa, L-I-S-A, Black, B-L-A-C-K.
17 and subsequently, promoted to regional director.
i8 Q. Okay. And what is your current address?
18 Q. Okay. And how long have you been a regional
19 A. Here or at home?
19 director?
20 Here?
20 A. Since 2008. April 1st, 2008,
21 Q. Yeah.
. 21 Q. Okay. So you were a regional director during
22 A, It's -- I knew you would say that. See, that's
. . 22 the time of this case, right?
23 a hard question. It's 1200 East Copeland, and I believe
. . . 23 A. Yes, sir.
24 that the -- our suite number is 400, Arlington, Texas.
- . kay. .
25 Q. Okay. And what is that address again? 24 e Okay Great
25 Have you ever had your deposition taken

Notarius Reporting, Inc.

Electronically signed by Natasha Benchimol (301-268-835-9543)
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1 before? 1 Q. And the other issue is, as you probably know
2 A, Yes. 2 from your past depositions, if your attorney objects,
3 Q. Okay. So you know that you're under oath, and 3 unless she instructs you not to answer, you can go ahead
4 it's the same oath as in the court and all of that. 4 and answer whatever question I just asked you.
5 I just wanted to make sure you're not 5 All right. Did you meet with anyone to
6 taking any medicatioens or on anything that might prevent [3 prepare for your deposition?
7 you from answering questions today or impair your 7 A. I met with my counsel.
8 ability -- 8 Q Okay. And when did that happen?
9 A. No, I am not. 9 A Just a few minutes ago.
10 Q. -- to answer or understand? 10 Q. Dbid you meet with her before that?
| xr 7 oxay. And I also want to make sure if you] 11 A. No, huh-uh. ' |
12 .don't understand a question, just ask me to repeat it or 12 Q Okay. And how long would you say you mei with
13 rephrase it. Sometimes I can talk really fast or be 13 her?
14 unclear. 14 A. TFive to seven minutes.
15 A. Okay. 15 Q, Okay. Was anybody else present during that
16 Q. So just feel free to ask me. 16 meeting?
17 A. Okay. 17 A. Ms. Rohr.
i8 Q. If you need a break, just let me know. I would 18 Q. Okay. Did you review any documents to prepare
19 ask that if you haven't answered that question that I've 19 for the deposition today?
20 asked you, if you would answer that question, and then 20 A. Yes, I did.
21 we can take a break -~ 21 . Q. What documents did you look at?
22 A. Okay. 22 A. I've looked at the recommendation for
23 Q. -- so we don't leave any hanging questions 23 termination on Ms. Howard.
24 because the suspense will kill me. 24 Q. Okay.
25 A. Okay. 25 A. It's a packet of information. It's the memo.

8 9

1 ) "It's-thé memo that's brépared when they'reAqetting reaay BT Texas Wofkman'éVCQmpeﬁéation status report.
2 to dismiss an employee, and I also reviewed some e-mails 2 Q. O©Okay. And we'll talk about that a bit more
3 that were in that packet. 3 later, but I just wanted to make sure is that the
4 MR. WALSH: Just so we're clear, I'm going 4 document you reviewed in preparing --
5 to go ahead and enter this exhibit. 5 A. Uh-huh, yes, sir.
3 (Exhibit Number 1 marked.) 6 Q. Okay. BExcellent.
7 Q. (BY MR. WALSH) 1Is this the packet that you 7 Let's see. Have you ever gone by any other
8 were talking about, the recommendation? 8 names besides Lisa Black?
9 MS. CONNOR: Can you identify the exhibit, 9 A. My married name is Lisa Flanagan.
10 please, for the record, Colin? 10 ) Q. Could you spell that? .
11 MR, WALSH: ©Oh, this is -~ 11 ) A, L-1 -- oh, I'm sorry. F-L-A-N-A-G-A-N.
12 MS. CONNOR: See what she's looking at? 12 But it has never -- I've never -- on my
13 MR. WALSH: Right. This is Exhibit 13 job, it's always been Lisa Black.
14 Number 1. 1It's a recommendation for termination of 14 Q. Okay.
15 Carlottaiﬂoward. i5 A. Lisa Flanagan has never been on any information
16 MS. CONNOR: I like to hear Exhibit 1 ~-- or 16 associated with my employment.
17 exhibit number somewhere around where they're looking at 17 Q. Okay. And I would like to ask you a little bit
18 it. i8 about your education background. Where did you go to
19 MR. WALSH: Uh~huh. 19 high school?
20 Q. (BY MR. WALSH) Have you seen that document 20 A. Plainview High School.
21 before? 21 Q. And where did you go to college?
22 A. Yes, sir: 22 A. Texas Woman's University in Denton.
23 Q. Okay. And what is it? . 23 Q. Okay. Did you get any graduate degrees?
24 A. It is a recommendation -- it's a recommendation 24 A. VYes, I did, I went to the University of Texas
25 for termination., It's also some doctor's notes, and a 25 at Arlington, and I have a master's in social work.
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10 11
1 Q. All right. So you're from the Dallas area? 1 terminations, ‘How does that come about?
2 A. I live here now, uh-huh. 2 How does it get up to your desk?
3 Q. ©Okay. And where are you from originally? 3 A, And I can speak -~ this is how it should happen
4 A, Plainview, Texas. It's in the Panhandle in 4 is that the supervisor of that employee makes the
5 between Lubbock and Amarillo. 5 recommendation to her program director. If the program
) Q, Okay. Let's see. So why don't you tell me a é director reviews it and says, Oh, yeah, this is
7 little bit about your current position as the regional 7 something that we -- we need to proceed on,‘and they
8 director. 8 will write it up and send it up to the PA. And if --
9 A. I am responsible for the overall operation of i the program administrator. And if that's something that
10 Child Protective Services in, Region 3 of the Texas 10 the program administrator feels we need to proceed with,
- 11 Department of Family and Protective Services. I 11 it will go to our personnel committee. And if the
12 directly supervise six -- I have direct -- I have six 12 personnel committee decides this is something that we
13 direct reports. Five of them are program administrators 13 should move forward towards dismissal, it is ~- and
14 that run -- that are over different areas in the region. 14 they've checked with our legal counsel that is something
15 I have a deputy regional director who is over our 15 that's defensible, that we will -~ then it will get to
16 operations and support services, and we have 16 my desk.
17 approximately a $90 million budget in this region, I'm 17 Q. 2And you said that's how it should happen. Is
18 responsible for the budget, and I'm also responsible for 18 that not how it usually happens?
19 making the final decisions regarding dismissal of 19 A. No, no. I can't go on record and say all of
20 employees and other various and sundry things. 20 them happen that way. That's how it should happen.
21 Q. So you said you're in charge of dismissal of 21 Q. Okay. 2And how long has that procedure been in
22 employees. And that's true -- so you're the final say 22 place?
23 on all employee terminations? 23 A, Since -- I've been in this region for over 20
24 A. I am the final say in this region. 24 years, There was always a personnel committee since --
25 Q. Okay. And let me ask you about the 25 when I was a PD and a PA, there was a personnel
12 13
- 1 'committeé.< So I've been in this iegion/ovéf 20 yearsi 1 you see héré,‘;ﬁd I'm’looking - it's a packet. And‘so
2 It's always been a process like that. But certainly 2 I'm looking to see if they've talked to our attorneys
3 throughout the years, I'm sure it's been tweaked and, 3 and what the attorneys are saying, And then that's
4 you know, changed, 4 usvally the process. We send out a letter. 1It's the
5 Q. Uh-huh. 5 letter that's on the top of this Exhibit 1 that you gave
6 And so after it goes to that personnel 6 me, and they -- and the employee at that time gets her
7 committee and it comes to you, you then decide whether 7 options whether or not, you know, they can resign, they
8 or not to terminate them? 8 could choose not to respond, or they can request a
9 A. Yes. I get information from them, I listen -- 9 meeting with me.
10 you know, I listen to whatever information they bring -- 10 Q. (BY MR.. WALSH) Okay. And is there anything
11 whatever information they tell me, If it's something 11 the personnel committee writes when they --
12 that compels me to look further into it, I will. If its 12 MS. CONNOR: Objection. Form.
13 additional information I need to obtain, I will. And at 13 THE WITNESS: Did you want me to answer?
14 that point, I'll make -~ I will make the decision of 14 MS. CONNOR: Yeah.
15 whether or not I'm going to uphold the recommendation or 15 A, Anything they write? No. These packets are --
16 I will make the decision to perhaps not uphold it and 16 are -- the recommendations come from the supervisor,
17 send them back to the unit or transfer an employee, just 17 Does that make sense?
18 depending on what the sitwvation is. 18 Q. {BY MR. WALSH) Right.
19 Q. Okay. -And just so I understand what the 19 A. It comes from the supervisor. 1It's nothing
20 personnel committee tells you, they say -- so we have 20 that our personnel committee per se writes, you know,
21 this recommendation. What do they tell you, I guess? 21 ’ other than e-mails, It might be an e-mail to the
22 A" Usually what I end up getting -- 22 attorneys or something like that.
23 MS. CONNOR: Objection. Form. 23 Q. Okay. Who is Ami Labrecque?
24 Go ahead. 24 A. I have no idea.
25 A, Usually, I end up getting the memorandum that 25 Q. Okay. Do you know —-- what is accessHR?
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14 15
1 A. That is our system of how we keep our time and 1 Q. Okay. And -- well, so then an employee goes
2 leave. They are basically our -- like our HR, human 2 out on leave and they contact accessHR; is that correct?
3 resources department. 3 A. . Yes, an employee can do that, yes.
4 Q. They're within the department -- the TDFPS? 4 Q. And then does accessHE contact the supervisor
5 A. They —-- that is a Health and Human Services 5 about that leave?
6 program., Like every agency within Health and Human 6 A; If the supervisor has a que;tion about it., If
7 Service uses accessHR to record time and leave, to, you 7 it’'s the employee that's calling and asking, they're
8 know, find out, Oh, am I eligible for this,.am I 8 going to talk directly to the employee, If it's a
9 eligible for that? 9 supervisor that's making that call, Hey, how do I do
10 So that's what they are., It's an HR 10 this; is there any way we can do that, they will contact
| 11 department within the Health and Human Services. 1 the staff that made that call. The supervisor.
12 Q. Okay. And what employees -- so employees use 12 Q. Okay. So when an employee requests leave, who
13 that as the human resource department? 13 do they go to request it from?
14 A, Yes, sir, 14 A. Their supervisor.
15 Q. And they're told to go to accessHR? 15 Q. Okay. And why would they then contact
16 A. Yes, sir. They should be, And we also have an 16 accessHR?
17 online handbook which directs you to acéessHR. We have 17 A. It might --
’ 18 an online HR handbook -- human resocurce handbook which 18 MS. CONNOR: Objection. Form,
19 is =-- anything you want to know about your employment, 19 You can answer.
20 your benefits, all of that is online. So it directs 20 A. Okay. It might be issues with leave being
21 employees to go to accessHR. And our employees like 21 entered incorrectly. It might be issues with -- well,
22 supervisory staff, managerial staff, if you have an 22 say that they've been out on sick leave. What other
23 employee out on leave and you have to put that leave in 23 options do I have if I run out of leave; what other
24 for the employee and things like that, they can assist 24 types of leave can I use?
25 you with that. 25 That type of stuff.
16 17
1‘7 ) Q.V {BY MR. WALSH) Okay. 7I think you méﬁtionediv 1 i Q. Okay. So if aé employeé were requesting ieave,
2 there was a policy manual? 2 which handbook would they look at?
3 A, Yes. 3 A. They would want to look at our human resource
4 Q. Okay. 1Is that usually followed? 4 handbook.
5 A, It should be. 5 Q. And what would ﬁhey find in there about leave?
6 Q. What happens if it's not followed? 3 MS. CONNOR: Objection. Form.
7 MS. CONNOR: Objection. Form. 7 You can answer.,
8 You can answer. & A. They would find how to request it, what the
9 A. If it's not followed? You know, if certain 9 policy says, you know. They would find what types of
10 policies -- and so we have several handbooks, but are 10 ) leave you can accrue, what types of leave you can take.
11 you referring to the HR handbook policy? 11 They would find out about comp time, overtime, all of
12 That handbook? 12 that type of stuff. They will find out, also, our
13 Q. (BY MR, WALSH) Well, let's -- let's slow down,. 13 disciplinary policies. You know, how we look at -- what
14 and tell me about all of the policy handbooks that you 14 is done when you're disciplined. They could also find
) 15 have, 15 how to file a grievance, how to file an administrative
16 A. We -- we're governed by the Child Protective 16 complaint.
17 Services handbook, which has policies and procedures for 17 Q. (BY MR. WALSH) Okay. If an employee were
18 the program of Child Protective Services. We have our 18 looking for reasonable accommodation, wpich handbook
19 HR handbook, our human resource handbook. 19 would that be?
20 Q. Uh-huh. 20 A. That would be in the human resources handbook.
21 A. We have policies that are sent forth by -- by 21 Q. And what does the human resources handbook say
22 the commission thatbare in different -- it's in a 22 about reasonable accomodation?
23 different area on our -- on our intranet. We have the 23 MS. CONNOR: Objection. Form,
24 Texas Administrative Code, the Texas Family Code. All 24 You .can answer.
25 of that information is online. 25 A. 1I've never -- I've never had to ask for
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18 , 19
1 reasonable accommodation, so I don't know. I'm sure 1 Q. Okay.
2 there are certain forms. Se I'm not ~- I couldn't be 2 A. And they also investigate discrimination
3 specific on what it tells you to do. I know that 3 complaints and things like that.
4 paperwork is submittea. And see, I don't -- I couldn't 4 Q. So you said you've never had to ask for
5 tell you what to do. I've never done that before. 1 5 reasonable accommodation?
[ just know that it doesn't come through me. 6 A. Huh-uh.
7 R Q. {BY MR.. WALSH) So an employee does not ask you 7 Q. Do you know if other employees have?
8 for reasconable accommodation? ) 8 _ A. Oh, yes.
9 A. No. That starts at the supervisor level. 9 Q. So there are disabled employees that work for
10 Q. Would the supervisor ask you if an 10 TDFPS?
77 ¥ 11 accommodation is reasonable? - T ' o1 © " A. there are employeeé that need accommodations
12 A. That would go -- 12 for certain things. So I would say -- I don't know if
13 MS. CONNOR: Objection. Form. 13 they are disabled. What I can tell you is thqt I
14 Go ahead. 14 have -- we have -- because when you -- sometimes when
15 A. That would go through their chain of command. 15 you accommodate an employee, it has to do with not
16 That -- that type of stuff very seldom comes to me . 16 necessarily a disability. It could be the eyesight that
17 becéuse those forms are sent to either accessHR or 17 they haven't been -- you know, that has not been deemed
18 either the Office of Civil Rights. 18 a disability, and we might have to order a magnifier for
19 Q. (BY MR, WALSH)} What is the Office of Civil 19 the computer. That's when I find out about stuff., Or
20 Rights? 20 it might be something about ergonomically-correct
21 . A. That is -- that is -- they're with HHSC, which 21 furniture because, you know, they might have pain in
22 is Health and Human Services Commission. And where Co22 their hands when they're typing. Stuff like that. But
23 there are administrative complaints filed or grievances 23 that doesn't mean they are disabled. So when I find out
24 filed or request for reasonable accommodation, it goes 24 about it, it's usually me approving to pay for the
25 through that office. 25 equipnment,
20 21
- ) 7] T i 'Q. Oﬁay, So you find out when you have to ﬁay ’ 1 o A.'VRight. T ’ o )
2 for -- 2 Q. Could you sort of tell me what you think of is
3 A. Right. Because I'm usually the one -- if it's 3 a disabled person?
4 an extraordinary amount of money, say if we -- if the 4 MS. CONNOR: Objection. Form,
5 setup is 3 to $4,000, that's going to come to me. 5 You can answer.
6 v Q. Okay. Can you tell me some other types of 6 A. I would think you -- if you're disabled, it's
7 accommodation that you know? 7 going to be written somewhere or somewhere down. T mean
8 A. Those are the only ones that I know of in terms 8 maybe through the Social Security Office. I don't know.
9 of the work station. You know, people being able to do 9 If I saw you in a wheelchair, I would think you were
10 their job with the equipment we have. 10 disabled. >And I guess it would be those people who fit
11 Q. Would you say if an accommodation is listed in 11 in under the American Disabilities Act. You know, I
12 the manual, it would be a reasconable accommodation? 12 wouldn't know that offhand just looking at -- you know,
13 MS. CONNOR: Objection. Form. 13 just looking at you. I don't know, you know.
14 You can answer. ) 14 I don't know if you're disabled or if you
15 A. If it's -- yeah. And I don't know which 15 have some type of disability. You see people that park
16 accommodations are listed in the manual. You know, they 16 in handicap parking spaces, and they get out and walk
- 17 . might have some examples of them, but I wouldn't know. 17 better than you. I don't know, I guess, is what I'm
18 Q. (BY MR, WALSH) But those would be appropriate 18 ’ saying. I don't know, and I wouldn't know if an
19 accommodations? ) 19 employee was disabled --
20 MS. CONNOR: Objection., Form. 20 Q. {BY MR. WALSH) Uh-huh.
21 A. Uh-huh. 21 A, -- unless they told me.
22 Q. {BY MR. WALSH) So I wanted to ask you about 22 Q. Uh=huh.
23 something you just said. You said you give 23 A. That's not something I ask,
24 accommodations for people who aren’t necessarily 24 Q. And when you're deciding whether or not -- so
25 disabled? 25 let me start over,
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1 You -- you approve certain reasonable 1 reasonable accommodation?
2 accommodations that involve purchasing equipment? 2 A. No. I have never approved leave as a
3 A. 1 approve only the purchase of equipment. I 3 reasonable accommodation.
4 think I said when an employee completes that reasonable 4 Q. Have you ever approved light duty as reasonable
5 accommodation form, it goes to either the Office of 5 accommodation?
6 Civil Rights or accessHR, and there the decision is made € MS.. CONNOR: Objection. Form.
7 because it's a lot of paperwork that has to be attached 7 A. And usually that's done at the supervisory
8 to that reasonable accommodation in terms of things from 8 level, and it's determined on what is actually light
9 your doctor and whatever else to determine whether or 9 duty. I mean what is the employee requesting that would
10 not this is something we can accommodate you on. 10 be light duty and what type of impact would it have on
7|71t Q. so then when you get that request for 11 our operation, what type of impact would it have on that
12 reasonable accommodation, it's already been determined 12 unit, what type of impact would it have on us being able
13 that that's what would work for them? 13 to respond and to protect children. Sc that's usually
14 A. When I approve -- 14 done at the supervisory level.
15 MS., CONNOR: Objection. Form. 15 Q. (BY MR. WALSH} .So you have never approved
16 You can answer. 16 light duty?
17 A. When I approve -- if -- if I have to approve 17 A. No. Not in -~ I've never -- in my position as
18 the purchase of something that is an extraordinary 18 reasonable director, no.
19 amount, it has been approved for them to have reasonable 19 Say when I was a supervisor, if I had a
20 accommodation, 20 worker that, maybe, had an appendectomy or something
21 Q. {BY MR. WALSH) Okay. And do you know what 21 like that and had to come in, you know, and had been out
22 goes into approval of the reasonable accommodation? 22 eight weeks, you know, light duty for that would be,
23, A, I'm sorry, I do not. That is done outside of 23 Lisa, do you mind if -~ if I take off at -- you know,
24 my jurisdiction. 24 every now and then they have to take off and go to a
25 Q. Okay. Have you ever approved leave as a 25 doctor's appointment or something like that.
o 1 - Lisa, I can't lift these kids. Can you“ 1 so let me ask you this. When somebody presents a
2 bring -- can I bring so and so with me to help me? 2 reasonable accommodation for you to approve, have you
3 That would be light duty. I've done that 3 ever suggested other accommodations?
P as a supervisor. 4 MS. CONNOR: Objection. Form.
5 Q. So you would approve somebody coming in 5 A. 1I've never approved reasonable accommodation.
6 part-time? 6 Like I said, it goes through HHSC. That is not in my
7 A. No, I didn't say that. If they have to go to 7 purview. That goes through another part of our agency
8 the doctor, you know, something like that and they have 8 to be approved, and I don't know that process. I do
9 their leave, yes. I would approve them doing that, ° know, as the regional director, if 1 -- if I have to
10 yeah. 10 approve the purchase of equipment for reasonable
11 accommodation, that it has been approved by th ow
11 Q. Have you -- let's see. So when a reasonable € ! PP ¥ © powers
. ) . ) . 12 that be.
12 accommodation comes into your office, it's -~ you said
S . 13 Q. {BY MR. WALSH) Uh-huh.
13 it's already been found out that they need it or it's
14 Okay. So let me ask about if somebody gets
14 already been approved for them?
15 in a car wreck, what is the process that usually -- if
15 MS. CONNOR: Objection. Form.
16 somebody has a work-related injury, what is the process
16 A, Usually, they dén't come to my office. They go
17 that happens?
17 to, like I said, HHSC. If I am to -- if I am approving
18 MS. CONNOR: Objection. Form.
18 the purchase of equipment for reasonable accommodation,
. 19 You can answer it.
19 it has been approved. That means it has been approved.
20 A. What the supervisor does is tell the person
20 Q. {BY MR. WALSH) Okay. So that means that that
. 21 that, Okay, go ahead and f£ill out the incident form.
21 person would be able to perform their job with that
22 And the incident -- it's an incident form
22 accommodation? : ;
23 that is filled out, and it has what happened. You know,
23 MS. CONNOR: Objection. Form. . )
24 you tell what happened, did you go to the doctor, is it
24 A Yes. 25 workman's comp. Théy do that, and that's pretty much
d 25 Q. (BY MR. WALSH) Okay.  Let's see. Have you --
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1 it. They do that. 1 responsibility to request that. And it depends on how
2 And if they have to be on leave -- and 2 long you've been with the agency whether or not you're
3 after that, I don't know what they do with the incident 3 eligible for it.
4 form. It's sent to HHSC, Health and Humah Services 4 Q. Is there any return to work program?
5 Commission, and I don't know what they do with the 5 A. VNot to my knowledge. Not to my knowledge.
6 incident form. So if they are injured on the job, they, 6 Return to work.
7 you know, have the option of utilizing workman's comp. 7 Q. Would it surprise you if there was a‘return to
8 Q. {BY MR. WALSH) Uh-huh. 8 work program in the manual?
E And do they have to take a leave whilé 9 MS. CONNOR: Objection. Form.
10 they're off? 10 A. It wouldn't surprise me. I said not to my
11 A, Yéé}rhh-guh. ) 7 . ' 711 ) knowledge. I mean I'vérnéverrﬁad to dé anyﬁhing - Ir
12‘ Q. And what happens went that leave runs out? 12 never had an employee that had to deo that.
13 A. When -- : N 13 MR. WALSH: I would like to enter Exhibit
14 MS. CONNOR: Objection. Form. 14 Number 2 here.
15 You can answer. 15 (Exhibit Number 2 marked.)
16 A. Okay. When the leave runs out, it's out. We 16 Q. (BY MR. WALSH) Have you ever seen that
17 have other options. Well, when the leave runs out, it's 17 document before?
18 out. Again, employees can always call accessHR and ask 18 A. No, I haven't.
19 them, Are there any other options for me? 19 Q. You don't know what that is?
20 Q. (BY MR. WALSH) What other options are 20 A. I've never seen -- I'Ve never seen -- it looks
21 available? ) 21 like it's part of our handbook. Well, it says "Human
22 . A, What I know of is extended sick leave, sick 22 Resources Manual," and it looks like it came off of the
23 leave pool. And that's depending on how long -- your 23 our -- the Health and Human Services Web site.
24 eligibility for .that is contingent on how long you've T 24 Q. Uh-huh.
25 been with the agency, and it's the employee's 25 A, 1I've never seen it.

28 29

1 o Q. So thi§>isﬂa-pr6grah dffered by Chiid ) 1 T Q. ‘If;s'down ég the Bbttoﬁrof the paée; right

2 Protective Services; is that correct? 2 above the box.

3 MS. CONNOR: Objection. Form, 3 A. Okay.

4 A, I don't know. I really don't know. This is 4 Q. For certain types of injuries and disabilities,
5 the first time I have ever seen this. I will tell you 5 this is required.

6 - that every agency has an -- under HHSC, every agency has 6 A, Okay.

7 a handbook for human resources, I've never seen this in 7 MS. CONNOR: Objection, = Form.

8 the Child Protective Services human resource handbook. 8 Q. (BY MR. WALSH) Do you see where it says that?
9 Q. (BY MR. WALSH) Okay. So you're saying you do 9 A. Uh-huh. You said required and voluntary
10 not -- do you think this is part of the handbook? 10 participation, yeah.
11 MS. CONNOR: Objection. Form, 11 Q. Okay. Do you see where it says, [as read] An
12 A, I'm sure if it's under HHSC, it should apply to 12 illness or injury that is compensable under workers'

13 all HHSC employees. But I've ne;er seen this. I've 13 compensation, participation in the return to work

14 never seen this policy. 14 program is required?

15 Q. (BY MR, WALSH) Okay. Well, if it's in the 15 A. Uh-huh, and then I see the exception.

16 ) handbook, should it be followed? 16 Q. Uh-huh.

17 MS. CONNOR: Objection. Form, 17 Okay. So there's certain circumstances
18 A, It depends on the -- to me, it depends on the 18 where this has to be offered?

13 impact of following something like this would have on my 19 MS. CONNOR: Objection. Form,
20 overall operation of my program. . 20 A. The way I'm interpreting it, is an employee -~
21 Q. (BY MR. WALSH) Okay. Can you turn to Page 3 21 it says, "E;ception: An employee on worker's
22 of this exhibit, please, under "Required and Voluntary 22 compensation who also is approved for FMLA leave is not
23 Participation.” 23 required to participate, but may do so voluntarily."”
24 Do you see where I'm talking about? 24 Q. (BY MR. WALSH) Uh-huh.
25 A. Where are you? 25 So an employee makes that decision?
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30 ’ 31
1 A. If it's voluntary, yeah. 1 with her.
2 Q. Okay. That would not be a decision made by the 2 Q. What do you. remember?
3 employer? 3 A. 1 remember she had been in an accident, and she
4 A. Right. 4 had -- she's one of our human services technicians., And
5 MS. CONNOR: Objection. Form. 5 the accident occurred while she was on the job, and she
6 A. That's the way I'm interpreting it, 6 had been off for a while. I think she had been off for
7 Q. (BYvMR. WALSH) Okay. So then if an employee 7 about ten months before we made the decision to dismiss
8 asks to work -- do the return to work program, the 8 her
9 employer would allow it? 9 Q. And do you remember when that meeting was that
10 MS. CONNOR: Objection. Form. 10 you had with her?
- Y A. It depends on the impact that it would have on 11 A, Idon't. Idon't. I don't remember.
12 the operation of that unit, on the operation of us 12 Q. Okay. Do you remember --
13 delivering mandated child protective services ~-- child 13 A. Was it in -- I don't remember. I'm sorry., I
14 protective services to children and families. It 14 don't remember,
15 depends on the impact. It depends on what that 15 Q. You only had one meeting with Ms. Howard?
16 employee's role is. If it's going to be a significant 16 A, Yes, one meeting with Ms. Howard,
17 impact, you know, it's up to the management to approve 17 Q. Did you have any other meetings about
18 it. 18 Ms. Howard?
19 Q. (BY MR. WALSH)} Okay. So I want to shift gears 19 A. No other meetings about her, huh-uh. I would
20 on you slightly and talk more specifically about 20 receive information from my assistants that -- you know,
21 Carlotta Howard. 21 in regard to Ms, Howard's situation.
22 A. Okay. 22 Q. Okay. Did -- a little while ago, we talked
23 Q. Do you know who Carlotta Howard is? 23 about the process a termination usually takes where the
24 A. I remember -- I vaguely remember Ms. Howard -- 24 supervisor recommends it, and it goes through several
25 meeting with Ms. Howard. I vaguely remember meeting 25 people before it arrives to you.
32 33
N T A. Uh-huh. ) 1 i A. Let's see. I think they éigned it. )
2 Q. Did that happen with Carlotta Howard? 2 Nancy Garcia.
3 A. Yes, it didg. 3 Q. And who was the program administrator?
4 Q. And the -- what did the personnel committee say 4 A, Her name was Anna Flores.
5 to you about Carlotta Howard? 5 Q. And you're looking at signatures. What do
6 MS, CONNCR: Objection. Form. (3 those signatures signify?
7 . A. The recommendation was for dismissal. It was 7 A. That they are in agreement with the
8 for dismissal. They -~ the personnel committee lcoked 8 recommendation,
9 at it after all was presented and, again, ran it through 9 Q. And the supervisor?
10 our attorneys. And the recommendation was for 10 A. I believe this is -~ is this Ogle?
11 dismissal. 11 I can't read that writing.
12 Q. (BY MR. WALSH) Did they put that in any sort 12 Q I think you can be excused for that.
13 of written report? 13 A. Yeah.
14 MS. CONNOR: Objection. Form, 14 Q But Ogle you said?
15 A. No., What I got -- what's written from them 15 A. That's what it looks like.
16 that I get from them is the recommendation for 1lé Q. Do you remember a supervisor named Ogle?
17 termination., That's what I get written, and it's really 17 A Nicole Ogle, uh-huh.
18 not from the committee per se., It is from the 18 Q Okay. Does she still work here?
19 supervisor, program director, and program administrator. 19 A. It's over 1,800 employees in this region, and I
20 Q. (BY MR. WALSH) So did the committee send you 20 don't know. I know we had some turnover with employees;
21 any e-mails about Carlotta Howard? 21 I am not really sure about Nicole.
22 A. I might have gotten e-mails from Qy assistants 22 Q. Okay. Let's now talk about Exhibit 1, which is
23 who serve on the personnel committee. 23 the recommendation for termination. You sent this to
24 Q. What did the program -- who was the program 24 Ms. Howard on September 18th?
25 director? 25 A. Yeah.
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1 ) Q. Okay. Did you send any other letters to 1 Q. {(BY MR. WALSH) Okay. So when you got this
2 Ms. Howard at this time? 2 recommendation, you just sent it out?
3 A. After I made the decision to uphold the 3 A. Again, 1 reviewed everything to make sure that
4 recommendation of dismissal, it was another letter sent 4 everything was in the packet, everything -- you know,
5 to her telling her that I was upholding it. And in that 5 reviewed the attachments, Those type of things.
6 letter -- I bet the day I talked to her iis in that 6 Reviewed the information we received from the attorneys.
7 letter, 7 That's what I do.
8 I don't see it in your Exhibit 1 packet, 8 Sometimes I'll have questions. It's
9 but it's a letter letting her know that I upheld her -- 9 like -- okay, if it's something that I think -- I think
10 the recommendation for dismissal. 10 should have been in there, before I sign it, I'll have
11 Q. Before you sent this letter, did you do any 11 them to go back and say -- ask the supervisor, Where is
12 investigation? 12 this; where is that?
13 N A. Not before I sent it, huh-uh. Only to make 13 So yes, I do some preliminary
14 sure that the staff had supporting documentation in the 14 investigation. On this particular one, I did not ~- did
15 packet, that it had been vetted through our attorneys. 15 not do preliminary because it was -- you know,
16 So that's the only investigation I gdid. 16 everything I needed, I had.
17 Usually after I meet with staff, if there 17 Q. Okay. So then this is the only basis for which
18 are compelling things that they're telling me, I will 18 you thought Ms. Howard should be terminated?
19 follow up on. 19 MS. CONNOR: Objection. Form.
20 Q. But they didn't tell you any compelling things? 20 A. This -- this was the information -~
21 MS. CONNOR: Objection. Form. 21 Q. (BY MR, WALSH) I'm sorry. Let me put that a
22 A. Not my staff. Usually when I meet with the 22 different way.
23 staff person that's being dismissed, if there is some 23 A. Okay.
24 compelling information that is relayed to me during that 24 Q. So you -- this is all you considered in your
25 . meeting, I will follow up on it. 25 determination of whether or not Ms., Howard should be
7 i terminated? 1 A, 1Is that Part 1l or Part 2?
2 MS. CONNOR: Objection. Form. 2 Q. . It's going to be Part 1. Right above Part 2,
3 A, No. We looked at -- you know, when I met -- 3 though.
4 what I recall, when I met with her, she talked about 4 A, It says, "See initial report."
5 comiﬁg back, that her doctor was going to release her, 5 Q. Right.
6 and that she could come back. Things like that. And so - 3 A. Unh-huh.
7 we -- I asked for additioyal information from her 7 Q. Did you look at the initial report?
8 doctor, and I can't recall if she sent -~ if that was 8 A. If it was in the packet, I did.
9 sent. But I do know that when it was sent, it was like 9 Q. Okay.
. .
10 she wasn't really released to do her job. 10 A. And I'm not recalling. You know, if it was in
1 Q. (BY MR. WALSH) Oh-huh. 11 the packet, I looked at it.
Let's go through -- to these attachments.
12 g 9 12 Q. Okay. But if it's not in this packet right
13 A. Okay. . : : -
13 here that you're -- if it's not in Exhibit 1, then you
14 Q. So Attachment A is a Texas Compensation Status )
14 didn't look at it?
15 Report?
15 MS. CONNOR: Objection. Form.
16 A. Uh-huh.
16 A. I'm not saying that. I'm just saying if it was
17 Q. 2nd this was something you considered in
17 in the packet given to me, I looked at it,.
18 Carlotta Howard's case?
18 Q. {BY MR. WALSH) Uh-huh,
19 A. Yes., Looking at when she could, you know --
19 I guess I'm wondering what was in the
20 Q. Okay.
20 packet. I know that we're rehashing this over and over.
21 A. =-- how she could do her job, what her capacity
21 A, I know.
22 was, she could do her job physically and mentally.
22 Q. What was in the packet you looked at?
23 Q. Uh-huh.
. 23 A, It was this. It was this information here.
24 Okay. 8o do you see up at the top, it says
24 here w ther thi in that ket '
25 "Employee's Description of Injury"? Ther ere othe +ngs in at packet, but I'm not
25 really -- it was other things. There was some e-mails
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1 in there, That kind of stuff. 1 female parts. But I don't know the radiculitis. I
2 Q. Do you remember what the e-mails said? 2 don't know what that is.
3 A. The e-mails were from 6ur attorneys. Most -- 3 Q. Did you look up what that was?
4 they were mostly from the attorneys -- from the 4 A. Huvh-uh, no.
5 attorneys letting us know that it was okay to move 5 Q. Why not?
6 forward. ) 6 A. I just didn't.
7 Q. When were those e-mails sent, the dates? 7 Q. Okay. Let's move on to Exhibit Number -- I
8 A, Sir, I have no idea. I mean I didn't look at 8 guess B or Attachment B to Exhibit Number 1,
9 the dates of them. This has been -- this was in 2009, 9 A. Okay.
10 and I didn't look at the dates of them. 10 Q. What is this?
11 Q. What were the attorneys' names in 200972 11 A. A return to work certificate for Ms., Howard,
12 A. I believe we sent this one to Matt Guedea. 12 and it just talks about when she'll be able to return to
13 Q. Anyone else? 13 work.
14 A. VNo, not that I recall, I think all of the 14 Q. Okay. Let's go to the last page, Attachment C,
15 e-mail correspondence was with Matt. 15 What is this?
16 Q. Okay. Do you know what radiculitis is? 16 A. Let's see, This is from Southwestern Medical
17 A. Say that again. 17 Center. It's from the department of ophthalmology, and
18 Q. Do you know what radiculitis is? 18 it talks about her eye -- her eyes.
19 A. No, I don't. 19 Q. Okay.
20 Q. So if I said cervical radiculitis, you wouldn't 20 A, I'm not really sure.
21 know what that is? 21 She requires --
22 A. Huh-uh. . 22 Q. Did you read this document?
23 Q. What about lumbar radiculitis? 23 A. It says she requires visual accommodation,
24 A, Well, I know it has something to do with the 24 That's what it says.
25 back, and I know cervical has something to do with 25 Q. Okay. So do you consider this a disability?
N 1 T N ’ MS, CONNOR;‘ Objeci:ion. f‘orm. ) ) 1 vision prgblems impaéts your lifé? - B :
2 A. That's not for me to determine. I don't -- I 2 MS. CONNOR: Objection. Form,
3 can't determine that. That's determined by a medical 3 A. I have vision problems, but it's correctable.
4 doctor. I don't know. I don't know, I mean was it 4 I mean I don't know.
5 something that was going to be permanent? ] Q. (BY MR. WALSH) Okay. Would it surprise you to
6 I don't know. 6 learn that that would be a disability?
7 Q. (BY MR. WALSH) - So if a doctor was treating her 7 MS. CONNOR: Objection. Form.
8 for this, it would be a disability? 8 A. I don't know. 'I have never been determined to
9 MS. CONNOR: Objection. Form. 9 have a disability because I wear glasses.
10 A. I have —— I don't know. 10 Q. (BY MR. WALSH) Well, glasses -- do glasses
: i1
11 Q. (BY MR. WALSH) Let me ask you this. Does help you see?
12 MS. CONNOR: Objection. F .
12 temporal loss with VF restriction 15 degrees on the ? orm
X X A 13 A. VYes.
13 right side of the left eye sound like a disability?
X X 14 Q. (BY MR. WALSH) So they -- so would you agree
14 MS. CONNOR: Objection. Form.
. 15 they correct your vision?
15 A. Sounds like an ill <~ it could be an illness.
16 A. They correct my vision. It's correctable. To
16 I don't know, I don't know if it's a disability, I
17 me, that wouldn't be a disability if it's correctable.
17 can't comment on a disability. I don't know.
) ie Q. Okay. So if somebody -~ so if they can -- so
18 Q. (BY MR, WALSH) Does it sound like it impairs
19 your glasses are an accommodation; would you agree with
19 your ability to live your life?
20 that statement?
20 MS. CONNOR: Objection. Form.
21 . MS. CONNOR: Objection. Form,
21 A. 1Is it correctable?
22 You can answer. It's ridiculous, but if he
22 It deesn't say if this is correctable. I
23 wants to do it.
23 don't know. I don't know. I'm not a doctor. .
24 A. Well, I guess it would be an accommodation for
24 Q. (BY MR, WALSH) Uh-huh. . .
25 me. I mean something to correct. Something that I
25 Okay. So you don't think that having
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42 43
1 need. So if that's what you want to call it, an 1 happened  if she hadn't exhausted her leave?
2 accommodation, 2 MS. CONNOR: Objection. Form.
3 Q. (BY MR. WALSH) Okay. So just to make this 3 A, She -- we wouldn't have even been in this place
4 very clear, you read all of these documents? 4 to recommend dismissal., She had exhausted all her
5 A. ‘Yes. I looked at all of these and whatever 5 leave.
6 else was in the packet. 6 - Q. (BY MR. WALSH} So she would not be terminated
7 MR. WALSH: Let me see. And then I would 7 if she had leave?
8 like to now enter Exhibit Number 3. . 8 MS. CONNOR: Objection. Form,
9 {(Exhibit Number 3 marked:.) 9 A. She had exhausted all of her leave. All of her
10 Q. ({BY MR. WALSH) I just handed you Exhibit 3. 10 leave that she could actually use, she had exhausted it.
o 11 wWhat is that? 777 7 11 o0 (BY MR. WALSH) Uh-huh. R i
12 A, This is the final letter that I send out once I :sz Okay. And that is the reason she was
13 make the decision to uphold the dismissal. 13 terminated?
14 Q. Okay. Does this contain all of the reasons 14 MS, CONNOR: Objection, Form.
15 Ms, Howard was terminated? 15 A, Yes, sir.
16 A, Yes, i6 Q. (BY MR. WALSH) So in this letter, it says you
17 Q. ©No other -- there were no other reasons for 17 had a meeting on Septemhér 28th, 20097
18 Ms. Howard's termination? 18 A, Uh-huh,
19 MS. CONNOR: Objection. Form, ’ 19 Q. We talked about that earlier, if you remember?
20 X A. Not to my knowledge, if it wasn't listed here. 20 A. Un-huh,
21 Q. (BY MR, WALSH) Okay. So what reason was 21 Q. What -- just to recap, she -- did she tell you
22 Ms. Howard terminated? 22 that she was -- she had a disability?
23 MS. CONNOR: Objection. 23 A. She never told me she had a disability. Like I
24 A. She had exhausted her leave. 24 said, this was in '09. She never told me she had a
25 Q. (BY MR. WALSH) Okay. So if -- what would have 25 disability. She never said that. It was obvious that,
44 45
) o Y o you knovi, she had been in a wreck and, obviously, ‘she ] 1 i A. ”Ri'ght. T T )
2 was under a doctor's care. She never told me she had a 2 Q. ~-- who filed a recommendation --
3 disability. 3 . . MS. CONNOR: Objection. Form.
4 Q. Did she tell you why she was under a deoctoxr's 4 A. Yes.
5 care? 5 Q. {BY MR. WALSH) Did she ever ask -- did she ask
[ A. Because she had been in a wreck. 6 you for light duty?
7 Q. I'm sorry. What -- did she talk about her 7 A. sShe did. It"s in here. She ~-- she asked to
8 injuries? 8 work for only four hours a day. She asked for that.
9 A. No, she didn't talk about that. She talked g . Q. Okay.
10 about being in pain. She talked about -- she might have 10 A. Uh-huh.
11 mentioned her back cor something like that, but I said 11 Q. And what was your response?
12 might have. I'm not, you know -- 12 A. ‘When she told me about that, I went back and
13 . Q. But you knew she had injuries? 13 asked about the leave -~ her leave. You know, is this
14 A. Oh, yes, uh-huh. 14 something -- you know, does she have -- and I also
15 Q. Just by looking at her? 158 asked -- I asked her about her leave. I mean I went
16 A. No. I will tell you this, she looked fine. 16 back and asked my staff to check on how much leave she
17 She looked fine. She wasn't on crutches or anything 17 had. She had exhausted all her leave, and also the
18 like that. She looked fine, but that doesn't negate 18 doctor would never commit to say how long she needed to
19 that she was actually -- she was in a wreck. You know, 19 be working only four hours a day. You know what I'm
20 so that wouldn't -- you know, you look fine, but you can 20 . saying?
21 be in pain. 21 He never would commit to a time period. So
22 She leooked fine. She wasn't on crutches or 22 that made me know that, you know, it could have been a
23 anything like that. She didn't have on glasses or 23 year that she was coming in and had no leave and working
24 anything like that. 24 four hours a day. 1In the position she worked in, when
25 Q. Plus, you had seen the doctor's report -- 25 you make that decision, you have to look at the impact
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46 47
1 that will have on the way we do -- on the way we run our 1 a timeframe?
2 business. 2 A. No, huh-uh.
3 . Q. What amount of time would have been reasonable? 3 Q. Did anybody else ever tell you?
4 MS. CONNOR: Objection. Form. 4 A. Nocbody ever gave me a timeframe. Nobody.
5 A. I can't answer. You know, if she would have 5 MR. WALSH: I would like to enter Exhibit
6 said for the next month I need to come in for four 6 Number 4.
7 hours, you know, a day, I would venture to say that I 7 (Exhibit Number 4 marked.)
8 would have approved that. You know, I would have said, 8 Q. (BY MR. WALSH) Have you ever seen this
9 Okay, let's let her do that. 9 document before?
10 Q. (BY MR. WALSH) Even without leave? 10 A. Uh-huh,
1 © MS. CONNOR: Objection. S i1 Q. okay. And what is it? h '
12 A. Leave without pay. S8he would have to take 12 A. It's an e-mail from my assistant to me and --
13 leave without pay. I would do -- I wouldn't have been 13 Q. Who is Melissa Hobbs?
14 unreasonable, But since we couldn't get a definitive 14 A. Melissa Hobbs, and it's an e-mail from her.
15 date on when she was coming back, and she had been off 15 Again, I guess Ms. Howard had been in contact with her,
16 almost a year, and it had an impact on that unit and us 16 and she talks about she wanted to return for four days.
17 being able to provide.services to the families and 17 And she said -- talked about he wanted to give her
18 children. So had it been something like a month, that 18 downtime from her meds.
19 wouldn't have been unreasonable for me. Because if I 19 ! ) She said, {as read] She thinks this will
20 remember -- how long had she been with the agency? 20 only be from two to three weeks, but she has nothing
21 She had been with us since 2007. In '09, 21 from the doctor stating that. She said she would get
.22 that was two years, But I believe Ms. Howard might have 22 something from the doctor that's more specific. I
23 worked for another'state agency. It might have had 23 explained to her that she does not have any sick leave
24 state -- you know, like state tenure. 24 remaining to cover this time. She asked that we work
25 Q.  (BY MR. WALSH) So did Ms, Howard ever give you 25 with her. She wants to be able to come back to work.
48 49
T 1 o ' She péssed it albng to me, and Ivsaid, No, T : ’ Q. —(BY MR. WALSH)V What efforts did yoﬁ make to
2 let's dismiss. I said, Let's move forward with the 2 get something more specific from the doctor?
3 dismissal. 3 MS. CONNOR: Objection. Form,
4 Q. Uh-huh. 4 A. At this point, I didn't. Well, when -- when --
5 So you had a timeframe? 5 when we met -- I guess I'll go back. She provided me a
6 MS. CONNOR: Objection,. Form. 6 note on October 19th —-- October 9th, and this is dated
7 A, Only for what she said. Not from a doctor. 7 October 12th. The doctor was saying that she would be
8 And we had been working -- we had -- we had -- in good 8 unable to return to work on October 12th -- that she
9 faith, we worked with her to get something from her El would be able to return to work on October 12th, working
10 doctor. ’ 10 only four hours per day. It never indicated how long
11 Q. (BY MR, WALSH) Why -- I guess why didn't you 11 this would last.
12 allow her to work for two to three weeks? 12 Q.  (BY MR. WALSH) Uh-huh.
13 MS. CONNOR: Objection. Form. 13 In that conversation, she said she would
14 A. It wasn't definitive. We had nothing from her 14 get something more specific from her doctor?
15 doctor in writing. It wasn't definitive that it would 15 MS. CONNOR: Objectiocn. Form.
16 be two to three weeks. 16 A. That is in the conversation with Melissa Hobbs.
17 Q. (BY MR. WALSH) Could you have terminated her 17 Q. {BY MR. WALSH) You knew about that
18 after three weeks? 18 conversation?
19 MS. CONNOR: Objection. Form. 19 A. I knew about -- I knew about this e-mail, yeah.
20 A. Yes., I could have. But it was nothing 20 I knew about the e-mail.
21 definitive, so that's why I made the decision to proceed 21 ' Q. Okay. And then you said that you made a good
22 with dismissal. And again, I will go back and say that 22 faith -~ you guys made good faith efforts to get
23 Ms. Howard had been off work for almost a year. I mean 23 something specific from the doctor?
24 it was -- I believe it was December of '08, and we were 24 MS. CONNOR: Objection. Form.
25 now into October of '09. 25 A. Yes -- no, not -- no. Not to get nothing --
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1 anything from the doctor. We did gooed faith with 1 A. I gave her from September 28th to October 9th,
2 Ms. Howard because it is very seldom that an employee 2 when she finally got us a note.
3 that is absent from the job for more than a year -- I 3 Q. (BY MR. WALSH) Uh-huh.
4 mean almost a year. I believe we worked with her to our 4 A. So I gave her some time. And then when the
5 ability as it relates to the impact that it had on the 5 note didn't say what, you know, I'm like, Okay.
6 unit and on our overall operation for providing services 6 When the note didn't say how long this was
7 to the children and families. So I believe we worked in 7 going to take, she calls and says this. But we still
8 good faith with her. 8 have nothing specific from the doctor
9 Q. (BY MR, WALSH) ' Well, this was dated 9 Q. Uh-huh,
10 October 12th; is that right? ’ 10 And then you terminated?
11 T 7Al”'Uh—huh:7 ' ' S 7711 7 ) A. Atrthat timé, I made ﬁhé recoﬁmendation to
12 Q. And what was the date she was terminated? 12 terminate.
13 A. 1t was October the 16th. . 13 Q. Okay. Can we go to the second page of
14 Q. So four days later? 14 Exhibit Number 4°?
15 A. Okay. Well, no. When I -- let me tell you 15 A, Okay.
16 this, this is dated October 12th. When I told her 16 Q. Did you see any of these e-mails?
17 dismissal -~ when I wrote in my e-mail dismissal that 17 A, Uh-huh.
18 she has no leave, there might have been some time for 18 Q. Okay. So let's go down to the second from the
19 them to generate this letter and everything. But, 19 bottom e-wmail.
20 technically, you know, when I made that decision, I make 20 A, Okay.
21 the decision. . 21 Q. It says she has 72 hours of annual leave and
22 Q. Okay. So you didn't give her any time to get 22 eight hours of sick time. Do you see that?
23 something specific from her doctor? 23 A, Uh-huh, yes.
24 A. She -- 24 Q. And this is dated October 12th at 10:15 a.m.?
25 MS. CONNOR: Objection. Form. 25 A. Uh-huh, yes.
) T 1 T Q. okay. And who is that referring to when it _ R Q. Did you look -- so you didn't look into whether -
2 says, "Right now she shows to have 72 hours"? 2 or not it could be changed?
3 A. Carlotta Howard. 3 A, Huh-uh, I didn't.
4 Q. Qkay. So Carlotta Howard had 72 hours of 4 Q. Did you have your staff look inte it?
S annual leave left? ) 5 A. No, because she is the one. The employee,
6 A. Right, annual leave. ’ 6 Ms. Howard, was the one that chose that code. You know,
7 Q. 2And eight hours of sick time? 7 I don't know. If they gave you an option, and the
8 A. Right. 8 option you chose was that you could only use sick leave,
9 Q. Okay. So she had leave left when you 9 And once you run out of sick leave, to me, as an
. . ”
10 terminated her at 3:45 p.m. on October 12th? 10 employee, I would go back and ask can I change it. I
. CONNOR: b ion. . s s
1 s N Opjection ?orm 11 don't know. I don't know if it was locked in. I don't
12 A. Yes. She had 72 hours of annual leave. But if
12 know.
13 you look up at the top of the e-mail, she couldn't use . .
i3 Q. And that is the employee's responsibility?
14 it because of some options she chose with workman's comp .
14 A. That is the employee's responsibility.
15 that she could only use sick leave. .
15 Q. The employer bears no responsibility for =--
16 Q. (BY MR. WALSH) Can that option be changed?
16 MS. CONNOR: Objection. Form.
17 A. It probably could.
. 17 A. No, because we don't complete workman's
18 Did she try to change it?
18 compensation forms. You know, we don't do that. I
19 I mean we didn't choose that option. The
19 couldn't even tell you how she was even given these
20 employee chooses that option., So to me, I would think
20 options. I don't know if it was through Texas Workman's
21 . that -- you know, if it was me, as an employee, I would
21 Comp., I don't know,
22 be like, Whoa, whoa, let's go back and let me change
22 Q. (BY MR. WALSH) Well, so she comes in and she
23 this.
L. . 23 asks for -- to Melissa Hobbs, we'll say, two to three
24 I don't know if it can be changed. I don't
24 weeks of four hours of work?
25 know.
« . 25 MS. CONNOR: Objection. Form,
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54 55

1 A. She didn't come in. She called. 1 she couldn't use it because she was on workman's comp.

2 Q. {BY MR. WALSH) She called? 2 Q. You did not suggest to her that she could

3 A. Uh-huh. 3 switch her-options?

4 Q. Okay. I'm sorry. But that was a correct 4 A, I don't know if she could --

5 statement that she asked for two to three weeks of four 5 MS. CONNOR: Objection. Form,

6 hours a week? [ A. I wouldn't have that information. Again, I

7 A. She thinks -- 7, don't know, I don't know if she could have switched it.
8 Q. Four hours a day? 8 I don't know, and that would have been something that an
9 MS. CONNOR: Objection. Form. 9 employee would have.to follow up with,

10 A. "She thinks this will only be for two to three 10 MR. WALSH: I would like to enter Exhibit

- It weeks, but she has nothing from the doctor stating that. 11" 'Number 5. T -

12 She said she will get something from her doctor that's 12 (Exhibit Number 5 marked.}

13 more specifié. I explained to her that she does not 13 Q. (BY MR. WALSH) Do you recognize what that is?
14 have any sick leave remaining to cover this time. She 14 A. It looks like policy from the human -- HHS

15 asked that we work with her." 15 human resource manual, and it's policy regarding

16 Q. (BY MR, WALSH) Okay. And did you work with 16 reasonable accommodation.

17 her? 17 Q. Okay. And this would govern Child Protective
18 MS. CONNCR: Objection. Form. 18 Services?

19 A. I worked with her from September 28th until she 19 A. Yes.

20 supplied the information to me on October the 9th. 20 Q. Okay. So let me go to the third page of this
21 Q. {(BY MR. WALSH)} Uh-huh. 21 document. Have you seen this document before?

22 A. And October the 12th. 22 . A. 1I've never seen this one. Again, like I said,
23 Q. OnvOctober 12th, you knew she had 72 hours of 23 our agency has a handbook. Like this one came out of
24 annual leave? . i 24 HHSC's manual, but I'm sure the policies are the same as
25 A. I knew she had 72 hours annual leave, and that 25 it relates to reasonable accommodation.

56 57
- 1T 1 " 7 Q. This is not the -- okay. So this is not your 1 - A Okay. B B oo -

2 policy manual, then? 2 Q. Sorry to keep jumping around like that.

3 MS. CONNOR: Objection. Form. 3 A That's okay.

4 A, 1It's HHSC's. Like I said, each of the agencies 4 Q. We're looking at the second paragraph

5 within HHSC has -- have -- like Child Protective Service 5 underneath the boxes

6 * has a human resource manual. They have incorporated 6 A, Uh-huh.

7 HHSC's policies into that handbook. 7 Q. It starts with, "HHSE's resources" -~

8 Does that make sense? 8 A. Uh-huh,

9 Q. {BY MR. WALSH) It does. 9 Q. Okay. The second sentence says, "If a specific
10 A, Okay. 10 accommodation is determined not to be reasonable,

11 Q. All right. Well, then let me just clarify. So 11 alternative accommodations must be discussed with the
12 this governs how reasonable accommodation is given? 12 applicant or employee."

13 A. Uh-huh. 13 A. Where are we? I'm sorry. .

14 Q. And this is what you gquys would follow in 14 Q. We're in the second paragraph un&erneath that
15 giving reasonable accommodation? 15 whole big box.
16 A. In terms of -- again, I will say this. The 16 A. Oh, okay. Where it says "Denial"?

17 employee initiates that process., The employee has to 17 Q. Yeah.

18 send the paperwork to wherever it says in here -- I just 18 A. Okay. ‘

19 loocked it up -- send the paperwork to wherever it needs 19 Q. That would have been a much better way to
20 to be sent, and then HHSC makes the determination of 20 describe it.
21 whether or not the reasonable accommodation is approved. 21 . MS. CONNOR: Can we have a copy of that
22 Q. ©Okay. What happens if it's not approved? 22 real quick?
23 MS. CONNOR: Objection. Form. 23 Do you have an extra copy?
24 A, It's denied, and it's probably closed out. 24 MR. WALSH: 1I've only got the two.

25 Q. (BY MR. WALSH) Let me go to Page 3 again. ! 25 MS. CONNOR: Well, let me see it.
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1 Hold on just a second. 1 occurred. This entire process.
2 THE WITNESS: Can we take a break? 2 Q. Did she ever ask if Child Protective Services
3 Was there a guestion hanging? 3 would work with her?
4 MS. CONNCR: Oh, can we take a break? 4 MS, CONNOR: Objection. Form,
5 MR, WALSH: We can take a break. 5 A. Yes. I mean you saw that in the e-mail in that
6 (Break taken from 10:35 a.m. to 10:50 a.m.) [ past exhibit, but yes. I mean through my assistant, she
7 Q. (BY MR. WALSH) So we were talking about 9 asked if we would work with her.
ibit Numb -- :
8 Exhibit Number 5 8 Q. (BY MR. WALSH) Did she suggest two to three
] A. Uh-huh.
9 weeks in talking to your assistant?
10 Q. =-- if you remember, and we were talking about . .
10 A. She said she thinks two to three weeks, but
1——1k -the-second--paragraph-under "Denial"——-- - - R - . - -
11 there's nothing from her doctor to give us a specific
i2 A, Uh-huh.
12 time.
i3 Q. ~-- where it says, "If a specific accommodation
13 Q. Did she offered to get something from her
14 is determined not to be reasonable, alternative
. 14 doctor?
i5 accommodations must be discussed with the applicant or .
15 A, She offered, but we had already been dealing
16 employee. "
16 with this for ten months. So she offered. I mean she
17 Do you see where it says that?
17 offered, but we had just received the notes from her
18 A. Uh-huh.
) . . . 18 doctor on October the 9th and whatever other date that
138 Q. Okay. Did that happen in this case?
20 MS. CONNOR: Objection. Form. 19 was. On October 9th.
21 A. I never saw where Ms. Howard completed a 20 Q. Did Child Protective Services make any
22 request for reasonable accommodation. I never saw that. 21 counteroffer to her?
23 Q. (BY MR. WALSH) Okay. 22 MS. CONNOR: Objection. Form.
24 A. So if -~ if she didn't complete a request for 23 A. No, sir.
25 reasonable accommodation, this process would never have 24 Q. (BY MR. WALSH) What did Child Protective
25 Services do when she asked to be worked with?
B 1 i MS. CONNOR: Objection. Form. i 1 e-mails? i
2 A. We dismissed her. I mean we had been working 2 A. I believe -- let me see. I don't recall seeing
3 with her for a while, so we dismissed her. She was -- 3 these, no. I don't recall seeing these.
4 her leave was exhausted. We didn't have any definitive 4 Q. Okay. Well, look at the bottom e-mail from
5 answers from her regarding how long it would be that she 5 Melissa Hobbs to Nicole Ogle, Nancy Garcia, and Larry
6 would need to work four days a week (sic). It was 6 Barnes. It says that if Ms, Howard is able to provide
7 nothing definitive. In the e-mail from Ms. Hobbs it 7 verification from the doctor, you will most likely
8 says she thinks. 8 approve her to return to work?
9 Q. {BY MR, WALSH} Did you investigate whether or 9 A, Uh-huh.
10 not that was true? 10 Q. Okay. 1Is that a -- would that be a true
11 MS. CONNOR: Objection. Form. 11 statement?
12 A. Whether or not the statement to -- 12 A, If she -~ yes. If she was able to provide
13 Q. (BY MR. WALSH) Two to three weeks was true? 13 verification that she, you know, could return to work, I
14 A. No, I didn't. No, huh-uh. 14 would -- yes, I would have. let her come back.
15 Q. To your knowledge, did Ms, Hobbs? 15 Q. Okay. Because -- let's see. In your Exhibit
16 A. No. 16 Number 3, you reference a note from the doctor
17 Q. No, she did not investigate? 17 stating -~
18 A. She did not, no. 18 A. Uh-huh.
19 MS. CONNOR: Objection., Form. 19 Q. -- that Ms. Howard would be able to return to
20 A. She wouldn't have investigated that. 20 work on October 12th; however --
21 MR. WALSH: Okay. So here I want to enter 21 A. Only four hours a day. It did not indicate how
22 just a few -- one more exhibit, at least. This is going 22 long this restriction would remain in effect. And so
23 to be Exhibit Number 6. 23 again, I go back to what she told me during our meeting
24 {Exhibit Number 6 marked.) 24 was that she could possibly get a note from her doctor
25 Q. {BY MR. WALSH) Have you seen any of these 25 saying she could return to work. I didn't know it was
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1 going to be four hours a week -- four hours per day. 1 Q. No.
2 Was it four hours per day? 2 A. No. I didn't see this one, huh-uh.
3 Q. Yes. 3 Q. Do you know what this is?
4 A. VYeah. 4 A. It"s another .one of these work -- Texas
5 I didn't know it was going to be that. I 5 Workers' Compensation Work Status Reports.
3 thought she was going to get actually released to come 6 Q. Uh-huh,
7 back to work full-time. This statement here is true. 7 Do you see under Part 27
8 It's true that if she was able to provide us 8 A. Uh-huh.
9 verification that she could come back to work, I would 9 Q. There"s a check mark under B?
10 have allowed her to come back. ' 10 A. [As read) Will allow employee to return to work
o2 0. Well, I mean_explain that a_little bit. 4 .11 as_of 10/12/09 with restrictions identified in Part 3.._
i2 Verification, what specifically were you =-- 12 Q. Okay.
i3 A. A doctor releasing her because, you know, it's 13 A. Four hour day.
14 a liability if she comes back to work and she's still 14 Q. This is -~ and you've never seen this before?
15 under a doctor's care and she's on that workman's comp 15 A. I don't recall seeing this.
16 and that kind of stuff. And if she could have provided 16 Q. This is not the note you refer to in Exhibit 3?
17 where he said, you .know, she could come back to work, 17 A. No, huh-uh.
18 but I never got that. I never got that she could be -- 18 Q. What did the note in Exhibit --
19 she could fully come back to work. 19 A, Wait a minute. It might not have been a note.
20 MR. WALSH: I would like to enter Exhibit 20 It was -—- it might not have been that I got that on the
21 Number 7. 21 12th, ©Let me look.
22 {Exhibit Number 7 marked.) 22 In fact -- no, I don't recall getting this.
23 A. Okay. 23 It might have been her information to us. I don't
24 Q. (BY MR. WALSH} Have you seen that form? 24 recall getting a note on the 12th. Let me make sure.
25 A. 1Is this the same one that's in here? 25 Q. Well, this is from the =--
64 65
B T _"A. ©h, yeah, this is it,. - " -7 - 1 " " MS, CONNOR: Objection. Form,~ -
2 Q. -- 9th? 2 A. If she -- if she hadn't exhausted all her sick
3 A. This .had to be it, yeah. Yes, this had to be 3 leave -- I mean if she -- and it's unfortunate that
4 it. I'm sorry. 4 Ms. Howard chose that option that she exhausted her
5 Q. Okay. 5 leave. She had been off for ten months, Again, I'll go
6 A. It had to be it. Sorry. 6 back and say this, is that she -- had she been able to
7 Q. What is this, then? 7 return to work, you know, and we were able to verify
8 A. 1It's another statu§ report. A Texas Workers' 8 vthat it was going to be a month, you know, I would have
9 Compensation Work Status Report. 9 allowed her to come back.,  But that's -- but
10 Q. And what is her status? 10 unfortunately, it hadn’'t happened that way, so she was
11 A. At the time this was filled out, which it 11 dismissed.
12 doesn't have on here the date being sent, it just says 12 Q. (BY MR. WALSH) Well, let me ask it this way.
13 [as read] Will allow employee to return to work as of 13 With this Exhibit 7 doctor's release, if she had turned
14 10/12/09 with the restriction of working four hours a 14 that in and she still had leave available, wcula you
15 day. 15 have brought -- would you have terminated her?
16 Q. So this releases her to work? 16 MS., CONNOR: Objection., Form.
17 A. Four hours a day. 17 A. If she had the correct type of leave because
18 Q. Okay. But this was not sufficient? 18 she would have still been on workman's comp. She would
19 MS. CONNOR: Objection. Form. 19 have still been, you know, under workman's comp because
20 A, She didn't have the ]..eave. I mean she didn't 20 she would have only been working four hours a day. She
21 have the leave, and there wasn't an end date on when she 21 “would still have to use sick leave. She didn't have any
22 could =~ you know, how long this would have to be in 22 more sick leave.
23 effect that she could only work four days a week. 23 Q. {BY MR. WALSH) Okay. And I hate to just beat
24 Q. (BY MR. WALSH) If she had leave, would you 24 this dead horse --
25 still have terminated her? 25 A. That's right,
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1 Q. =-- but this, then, was a sufficient note to let 1 I think,

2 her come back to work? 2 " Yeah.

3 MS. CONNOR: Objection. Form. 3 Q. (BY MR. WALSH) Now I want to talk about

4 A. It didn't have the sufficient information in it 4 requesting reasonable accommodation a little bit.

5 that I needed to make that decision, . 5 A, Uh-huh,

6 Q. (BY MR, WALSH} And just one more time, what 6 Q. We talked about that a little bit before. You
7 was that information? 7 talked about paperwork.

8 A. The information of how long she would need to 8 MR. WALSH: I want to enter Exhibit

9 be on -- have this restriction of working four hours a 9 Number 8 right now.

10 day. 10 (Exhibit Number 8 marked.)

| 11 o and you could not verify how long -~ - | 11 A, Uh-hwh. S

12 A. 1 did not verify. 12 Q. (BY MR. WALSH) Have you ever seen that form
13 MS. CONNOR: Objection., Form. ‘ 13 before?’

14 A. That is the employee's responsibility. 14 A. No, huh-uh, And again -- no. I have never
15 Q (BY MR, WALSH) You did not attempt to verify? 15 seen this form before.

16 A. Huh-uh, I did not. ’ 16 Q. Okay. Do you know what it is?

17 Q Your staff did not? 17 A. It's a Health and Human Services form to

18 MS. CONNOR: Objection. Form. 18 request a reasonable accommodation. ’

19 A, No, did not. . 18 Q. Okay. And do you know what it's -- I guess do
20 Q. (BY MR. WALSH) Okay. Did Ms. Howard have any 20 you know what it's used for?

21 performance issues? 21 A. To request reasonable accommodation.

22 A, Not to my knowledge. 22 Q. Is this the only way to request reasonablé
23 Q. She was not terminated for performance issues? 23 accommodation?

24 MS. CONNOR: Objection. Form. 24 A. This is the process, yeah., If it's in the
25 A, No. It was purely on the exhaustion of leave, 25 handbook -~ again, I think I said earlier, I don't

68 69

1 7 7 apprd&e tﬂem. They're sént to‘thé Officeﬂéf Civil 7 . 1 ’ A.V And—yaﬁ -- no, huh-uH.

2 Rights, and it gives you clear instructions in the 2‘ Q. Would you ever ~- let me ask you this. If

3 handbook of what you need, So this would be the form if 3 somebody came to you and said, I need reasonable

4 this is the form that's identified in policy. This 4 accommodation, would you ever see this form?

5 would be -- this is how you start it, yeah. 5 A, Yes. Because I would be their direct

6 Q. Melissa Hobbs is your assistant? 6 supervisor, and I would have to sign it,

7 A. Not anymore. 7 Q. Okay.

8 Q. Okay. But she was -- 8 A. Okay?

9 A. Yeah, she was during this time. 9 Q. And if somebody requested one from you and did
10 Q. Okay. If she needed reasonable accommodation, 10 not have this form, what would happen?
11 who would she go to? 11 A, I'd refer them to policy. I'd refer them back
12 A. As a supervisor -- you know, as a staff person, 12 to policy, read over it, and do that and, you know, do
13 she would come to me first, you know, and say, Lisa, I'm 13 what policy dictates

14 going to request a reasonable accommodation. 14 Q. Did you refer Ms. Howard to policy?

15 Because I think in the handbock it says an 15 A. Ms. Howard never asked me for reasonable

16 employee must, you know, talk to a supervisor -- talk to 16 accommodation.

17 his or her supervisor and let them know this is what I'm 17 Q. Did Ms., Howard ever ask you to return to work?
18 going to be doing. So that's the way it should work. 18 A. She asked to return -- she said her doctor had
19 Sometimes we have employees who will go straight, 19 released her to work four days a week -- four hours a
20 without even talking to the supervisor, and do it. But 20 day.
21 knowing Melissa, that's what would have happened. 21 Q. Okay. And did you refer her to policy?
22 Q. And you've never had anybody ask you for 22 A, No:‘huh—uh.
23 accommodation? 23 Q. Did you refer her to the return to.work
24 A. No, huh-uh. 24 program?
25 Q. Okay. 25 A. No.
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1 Q. Okay. Why not, may I ask? 1 A. Let me see. Exhibit 5.
2 A. You know, again, our agency, other HHSC 2 Q. If we can go to the second page --
3 agencies, everything that an employee needs to know 3 A. . Uh-huh.
4 about HR policy is =-- just like you pulled this off of 4 Q. ==~ under "Empldyee Responsibility" --—
5 the Internet, they can do the same thing, Now, if -- 5 A. Uh-huh.
6 some supervisors probably would have said, you know, (3 Q. =-- I'm looking at the last sentence right above
7 there's a process whereby you do this. I don't know 7 "HHSE Responsibility"
8 what happened at that level. I don't know if she 8 A. Uh-huh.
9 requested reasonable accommodation from her supervisor, El Q. It says, "If an employee requests assistance or
10 but usually they will tell them -- refer them to the 10 some adjustment or change necessary to do the job
| 12 nhamdbook. ) ) ' ) "] 11 bpecause of the individual's disability, then the person
12 Q. Is there any requirement they do that? 12 receiving such request must refer the individual to
13 A. No, it is not a requirement. But as a manager, 13 policy and necessary forms for completion,”
14 you know, you would want to do that. 14 A. Uh-huh.
15 Q. Why would a m&nager want to do that? 15 Q. That‘s the policy of the Child Protective
16 A. In good faith. If an employee came to you and 16 Services?
17 said, I need to request reasonable accommodation, and if 17 A. Yeah.
18 they don't know to do this, well, you can séy there's a 18 Q. Okay.
19 process. Go look in the handbook. You can tell them to 19 A. I think I just said that if they didn't know
20 go look in the handbook and to fill out the proper 20 what to do, I would refer them to policy.
21 paperwork. But as far as you sitting down with them, 21 Q. But that --
22 it's not something we approve. You know, it's not 22 A. Yeah.
23 something we approve. 23 Q. But that did not happen?
24 Q. Can I refer you to Exhibit Number 5, and if we 24 MS. CONNOR: Objection, Form,
25 can go to -- 25 A. She did not request reasonable accommodation.
72 73
: ) >V1< o ‘sﬁe didn'ﬁ. She didn't request reasonable T T ' 1 ‘leaéé: it'é véEation time. 'And for sick ieave, Qou I
2 accommodation. 2 accrue eight hours a month.
3 Q. (BY MR. WALSH} Did sheyask for an adjustment 3 Q. How does one go about using annual leave?
4 in her job? 4 A. You -~
5 A, She was released to come back to work for four 5 MS. CONNOR: Objection. Form.
6 hours a day. Now, to me, that was a leave issue. It 6 A.- First, you request it through your supervisor.
7 wasn't an adjus;ment. It was a leave issue. 7 You say, I'm going to Hawaii. I need to have two weeks.
8 0. Did you refer her to the leave policy? 8 And the supervisor -- if the supervisor
9 A, No, I did not. I think we told her she was out 9 approves it, you're approved to go out on annual leave.
10 of leave. So no, I didn’'t. 10 Q. (BY MR. WALSH) bkay. There's no other
11 Q. How does one use annual leave? 11 process?
12 Tell me about annual leave. 12 A. Huh-uh. You put it in the little system but,
13 MS. CONNOR: Objection. Form. 13 yeah, that's it. Supervisory approval.
14 A. Annual leave is approved -- I think it's eight 14 Q. Does all leave have to be approved?
15 hours -- well, it depends on your tenure with the 15 A. Yes.
16 agency. But starting off -- and I'm just going to 16 Q. What happens if somebody just doesn't show up?
17 assume. I don't know how long she had stayed -- you 17 MS, CONNOR: Objection, Form.
18 know, state employment, But like if you had been here 18 A. Can you -- can you be more specific?
19 for -- after a year, you start to accrue eight hours a 19 If they don't show up, what do you mean?
20 month of annual leave. 20 Q. (BY MR. WALSH) Let's say -- what would happen
21 Q. (BY MR. WALSH). Okay. 21 if an employee just doesn't show up for work tomorrow?
22 ’ A. Eight hours a month, and -- you know, but after 22 MS. CONNOR: Objection. Form.
23 that, the more tenure you have, the more those hours go 23 A, Without contacting a supervisor?
24 up. Like for a person like me, I might get 13 hours a 24 Q. (BY MR. WALSH) Yeah.
25 month, but I'm not sure. But it's like that. Annual 25 A. I would be -- at first -- I mean if it was me
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1 and I was the supervisor and they hadn't called, I would 1 discretion,
2 be concerned. So I would try to call them, What's going 2 Q. (BY MR. WALSH) So then it can happen without
3 on? 3 approval?
4 You know, that's what I would do. 4 MS. CONNOR: Objection. Form.
5 Q. Okay. And what would happen when they came 5 A. ©Oh, yeah. Staff will take -= they'll take
[ back on Monday? 6 leave if you tell them. If you tell them no -- go ahead
7 MS. CONNOR: Objection. Form. 7 and take leave without our approval, we still enter
8 A, It just depends on what they tell me. . I mean 8 their leave in, and then they might get written up or
9 it could have. been anything that happened in a person's 9 something, you know, for not .following a directive or
10 life., It could have been a death, and they just hadn't 10 abusing leave, It just depends on what the situation
11 gotten around. It could have been that they died and 11 is. B S o
12 hadn't gotten around -- you know, the family didn't know 12 Q. (BY MR. WALSH)}) I'm sorry. Who might get
13 whp to call. We've had that happen before. You know, 13 written up?
14 so if it was just somebody just being -- you know, if it 14 A. I said an employee.
15 was a pattern of a person doing that all the time, oh, 15 Did I say supervisor? I'm sorry.
16 that would be addressed as an abuse of leave. 16 Q. Why wasn't leave just charged to Carlotta
17 Q. Would leave be -- well, I guess would leave be 17 Howard?
18 charged to that person? 18 MS. CONNOR: Objection. Form,
19 MS. CONNOR: Objection. Form. 19 A. I'm assuming that her sick leave was being
20 A.  Yes, uh-huh. 20 charged to her. _I mean while she was out on FMLA, you
21 Q. {(BY MR. WALSH) What kind of leave? 21 know, she -- we had to enter it into the system. There
22 MS. CONNOR: Objection. Form. 22 was a time period where it was -- I do believe there was
23 A. It depends on -- the supervisor has the option 23 a time period when nobody was giving her leave. Nobody
24 of if they had overtime on the books, if they had comp 24 was putting her information in because we went through a
25 time on the books, whatever. The supervisor has that 25 reorg and she ended up in another unit, and this person
76 77
1 " didn't know thét‘Ms.>Howard had béen assighed to her 1 childfeh and parents, you know, foster parenté; échools.
2 unit and didn't know Ms. Howard was off. And I think 2 Those type of things
3 her previous supervisor had been on maternity leave or 3 Q. Uh-huh,
4 something, and I'm not really sure. But there was a . 4 Do you happen to know Carlotta Howard's
5 time peribd where Ms. Howard was off, and nobody was 5 salary?
6 putting her leave in. 6 A, No, I don't ~~ I didn't.
7 Q. {BY MR. WALSH} Why wasn't annual leave charged 7 Q. What kind of benefits does a human service
8 to Ms. Howard? 8 technician get?
i} A. The workman's comp, remember? 9 A. They get the same state benefits we get. You
10 MS. CONNOR: Objection. Form, 10 get your insurance, you get put into the employee
11 A, Because she chose that option of sick leave 11 retirement system, you get your leave, you get off on
12 workman's comp. 12 state holidays and federal holidays. Those are some of
13 Q. (BY MR. WALSHE) So it couldn't be? 13 the ~- I don't know if she was getting longevity pay.
14 A. It couldn't be. 14 You know, after you've been here -- I think it's two
15 Q. She would have had to change that herself? 15 years now; Every two years you get $20 for being here.
16 A. Right. 16 Yeah, yeah, exactly.
17 Q. Okay. So do you know what the human technician 17 I don't know if she was getting that. So
18 job position is -- I'm sorry -- yeah, human -- 18 those are some of the benefits.
19 A. Uh-huh, human service technician. We alsc call 19 Q. Okay. Do you ~-- are there any human services
20 them case aides. They -- primarily within our agency, 20 technicians who work part-time?
21 they serve as assistants to the caseworker. They do a 21 A. Not in my region. Not in my region. I don’'t
22 lot of transportation. They supervise visits. They 22 have any part-time.
23 might enter information into IMPACT, = Some of them have 23 Q. Could the job be performed part-time?
24 been called to-testify in court. It's almost like a 24 A. Because of the way our positions are given to
25 caseworker assistant. They interact frequently with 25 us from the legislators, you know, it would have to be a
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1 split FT -- full-time equivalent. It would have to be 1 hours a day. She could have if her doctor said so. I
2 another person willing to say, Okay, if she wants to do 2 want to get that in.
3 it part-time, and I want to do it part-time. 3 Q. (BY MR. WALSH) Well, I know we've talked about
4 I mean we just don't have part-time 4 a lot of -- a lot of different topics today.
5 position within DFPS. ' 5 A. Okay.
6 Q. Okay. 6 Q. Some of them repeatedly.
7 A. Does that make sense? 7 A. That's okay.
8 We don't have -- in my region, we don't. 8 Q. But I wanted to ask if you had any;:hing to add
9 We don't. We don't have any part-time. We used to a 9 to anything we talked about?
10 long time ago, but we don't right now. 10 Any of the specific gquestions I asked, if
e e — 11 Q+--All-right+ -So-could Carlotta Howard have- - - SR B there's 'something-you thought of that you wanted to make
12 performed her job four hours a day? 12 sure that I knew or that you said?
13 MS, CONNOR: Objection. Form. v 13 MS. CONNOR: Objection. Form.
14 A, T guess she could have, yeah. Yeah. But the 14 A. Nothing. Nothing other that I can think of.
15 necessity of the job -- the function is a full-time 15 MR. WALSH: Okay. Well, I have no further
16 equivalent position. So that's eight hours a day. 16 questions at this time.
17 Q. (BY MR. WALSH) But she could have performed it 17 MS. CONNOR: We reserve our gquestions until
18 four hours a day? 18 trial.
19 MS,. CONNOR: Objection. Form. 19 (Proceedings concluded at 11:18 a.m.)
20 MR. WALSH: You can still answer, 20 (End of proceedings.)
?1 MS. CONNOR: That's the same question. You 21
22 can ‘still answer, but soon I'm going to tell her to stop 22
23 answering the same question over and over and over 23
24 again. It's getting ridiculous. 24
25 A. But yeah. She could have performed it four 25
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16 ..
17
18
19
NATASHA BENCHIMOL, Texas CSR 8514
20 CSR Expiration Date: 12/31/2013
NOTARIUS REPORTING, INC.
21 Firm Registration No. 659
3270 Darvany Drive
22 Dallas, Texas 75220
(214) 324-3733 * Telephone
23 (214) 432-5415 * Facsimile
1-(888) 848-8845 * Toll Free
24
2%
22 (Pages 82 to 84)
Notarius Reporting, Inc. 214.324.3733 www.NotariusReporting.com

Electronically signed by Natasha Benchimol (301-268-835-9543) d8a2h534-2d0f-403e-afe3-98f0cd216515
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CHANGES AND SIGNATURE
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 Efectronically signed by Natasha Benchimol (301-268-835-9543)
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1 I, LISA BLACK, have read the foregoing

2. depos:.tlon and hereby affix my 81gnature that same is

3 | true and correct, exgébt as noted above.

B 5 | LIéA BLACK

6

7 THE STATE OF

8 COUNTY OF

] . .

10 Before me, //izg%élé7. /é2492£}$//_ ., on this day
11 personally appeared LISA LACK, known ﬁp me (or proved
12 | to me under oath or through TX mFd,DS LD BADG’E)
13} (description of identity card or other document) to.be
14 the person whose name is subscribed to the fbregoing

15 instrument and acknowledged to me that they executed the
16 same for the purposes and consideration therein

17 | expressed.

18 Given under my hand and seal of office this .
19 5 day of % N ' . ‘szL_’Z/ |
20 | / |
22 §s ‘f"i%“'“‘ & % Wd/‘% %

s ;’2% oy E NOTARY PUBLI¢//IN AND FOR
%, R & ; —~
o SR
o5 4,0 lcm\ \5(
Notarius Reporting, Inc. 214.324.3733 www.thariusReborting.com

Electronlcally signed by Natasha .B.en_éhimol_.(3@1»26&335-.9543) : A d8a2b534-2d0§-403e-2ife3-98f0cd21651
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FURTHER CERTIFICATION UNDER RULE 203 TRCP

The original deposition ffas)was not returned to the

deposition officer on \5u\y 79 y 2012 ;
If returned, the attached Changes and Signature
- page contains any changes and the reasons therefor;
"If returned, the original deposition was delivered
to MR. COLIN WALSH, Custodial Attorney;

That $ WVO'zS is the deposition officer's

charges to the Plaintiff for preparing the original
deposition transcript and any copies of exhibits:;

| That the deposition was delivered in acco;dance
with Rule 203.3, and that a copy of this certificate was

served on all parties shown herein on and filed with the

Clerk.
Certified to by me this 135tl' day of

L)M-&\'/ ’ 70( ?/-

WA= 27 A

NATASHA BENCHIMOL, Texas CSR 8514
CSR Expiration Date: 12/31/2013
NOTARIUS REPORTING, INC.

Firm Registration No. 659

3270 Darvany Drive

Dallas, Texas 75220

(214) 324-3733 * Telephone

(214) 432-5415 * Facsimile
1-(888) 848-8845 * Toll Free

Notarius Reporting, Inc. 214.324.3733 www.NotariusReporting.con

Electronically signed by Natasha Benchimol (301-268-835-9543) d8a2b534-2d0f-403e-afe3-98f0cd216515
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13. The Injured employee's medical cenddtion resuiting from the workers' compenss
1 (@ witaltowthe smpioyee to return to work as of
(b) - willallow the empioyee lo retornto wark agof
axpected lo last through (date),

D (). has prevenled.and stif prevents the employee from returniing to work as of {date)-and is expected to continus
- through. S{date), The: folioiving dascribes how this Injiiry prevents tie enployee from returning to work:

14.P ' L ny): 19. MISC, RESTRICTIONS (If any):

| Max Hours parday: 0 ‘2 4.6'8 Other MaxHoursperday: 024 8 & Other 113 max hours per day.of work: ,
Standing ‘ ETTTT! ' Walldng Dm [7] swsstreich breaksof _ - per

Sitting EEE]I — Climb siirsiadders D:[II:] ' (] Must wear sofinveest at work
Knseling/Squatting] T T 1 1] A Grasp/Squeaze LI P T T1 0 ] Must use cruiches at all times
Bendina/Stesoing. [J- [:]D:D:] ORI Wﬂ#ﬂ{gﬁénsﬁqn,m : ﬁQrNa—dﬂVUnaloDeratMMWeaulrme‘ﬁi"
© = - | PUSHIRG/Puling CLITXTT 7 7 Reaching CLLILT] [ can oniv arive automatic transmission
Twisting E]:I:[I] e, Overhead Reaching ' (I N work 1) ——— hoursidsy workc:
Other: . C]:Em Keyboarding EEEI D In extreme hot/cold envlonments

18. RESTRICTIONS SPECIFIC TO (if appficablej: Othi: LTI [ stheights or on scattoicing

] CHanowrist ] R Handvrist 8. UFT/CARRY RESTRICTIONS (f any): CJ Must veep

Cleam O raml Cvex (] May not ircarry objects more than —tbs. | [ Elevated  [Jctean & Ory
D L teg O r Leg [ sacx formore than ____ hours per day No skin-contadt with:

] L Footankie I FooVAnkia May ndt pertorm any liting/carmying . ) D Dressing changes necessary at work

D Ne Running :

D Other: : Ottier,__ : . .
W T - ""-—""'—-——————-_.—....._.___._________
18.. QTHER,RESTRICTIONS [itgny}); 0 20. MEDICATION RESTRICTIONS (if any):
fd o QALY L A # auwu. o - |0 st take proscription medicationts)
. SR e : : D Advised to'take overthe-counter meds -
* i These resuicions srs bated on (e doclor's best understanding of the wlovee's essonilal job fusctions. IT = y ; :
e terclion daes ol appiy, Il shoukd be disiegarded. Il modiied cusy thet mete fhase extacons, 8 L] medication may make drowsy
avgiabte, the patient ¥hould be cansidered to ba off wock, Node s thedd rmirictions xhaid be foloved utside of work | (pOBsible safaly/diiving issues)
L ek el as atwoek, _ U : ; e :

Evaluation by the treatin (datejat s envpm

Referral lo/Consuil with ‘ of (dateyst . :  emvpm
Ptigsical medicine__ X per week Por__ weeis starting on (date)al "+ amipm
Spectat studies (it); on (datejet___ :  sovpm
i tme. no further medical.care |s anficipated:

18] Tens ol Vel
oio =& S (HK _ N Y D f LIRafermidocter
Dischirgs Time : , (RE: et = LICanlsseiecied RME DC«»MM

TEXAS WORKERS' COMPENSATION COMMISSION

TWCC-73 (Rev. 07/04) Pags 1
L D-000123 -




C,

EEOC Form § (§/01) £, 5 »
EE | M ) N Y .
" CHARGE OF D‘.o'CRIMINATlON Charge Presented To:  Agency(ies) Charge No(s):
This form is affected by the Privacy Act of 1974. Sea anclosed Privacy Act D FEPA
Statement and other information before completing this form,
' [X] Esoc - 450-2010-00234
Texas Workforce Commission Civil Rights Divislon : and EEQC -
: State ar local Agency, if any ’ :

Nama (indicale Mr., Ms., Mrs,) ) Home Phone (incl. Area Code) Date of Blrth
Ms. Carlotta Howard : : , (972} 293-0246 09-08-1960
Streel Address Clly, Stals and ZIP Code S .

R ~1003 Greenbrair Trail, Cedar Hill, TX 75104

Named is the Employer, Labor Organization, Employment Agency, Apprenticeship Committee, or State or Local Govemment Agency That | Believe
' Discriminated Against Me or Others, (Jf more than two, list under PARTICULARS below.)

_'N'fun.wle N : : i o ] ) . o . -} - No.Employses-Members | Phone No. (Inchise Ares Code}
TEXAS DEPT. OF FAMILY PROTECTIVE SERVICES _ 500 or More (214) 331-7700
Street Address . " Cily, State and ZIP Code

1050 N.Westmoreland, Dallas, TX 75211

Name No, Empluyees, Members Phane No. (include Area Code)

Steet Address Clty, State and ZIP Code

DATE(S) DISCRIMINATION TOOK PLACE
Earllost Latest

] race [ ]cowor [ ]sex [ ] reusion DNATIONALQR!GIN - 10-09-2009 - - 10-12-2009
[] rerauamion [ Jaee [X] vsasiy [ ] omer speary beiow, : :

DISCRIMINATION BASED ON (Check appropriate box(es).)

D CONTINUING ACTION

THE PARTICULARS ARE (iF additional paper is needed, altach extra sheel(s)):
PERSONAL HARM: : -
On October 8, 2009 | was denied a reasonable accommodation of working four (4) hours work days, due to my medical
condition. ' .
On October 12, 2009 my employment was terminated.

RESPONDENT’'S REASON FOR ADVERSE ACTION:

In 2 letter dated October 16, 2009 from Lisa Black, Regional Director, states that | was not yet able to retumn to work full
time and | had not leave balances to accommodate these restrictions, therefore the decision to terminate my employment
was based on the following Work Rule/Policy violations: 1) Be familiar with and follow all HHS policies and procedures
relating to job performance and work rules; 2) Perform job duties, meet HHS standards for job performance, and follow job
related Instructions from HHS supervisor, The letter also stated that, it is the policy of the Department of Family &
Protective Services that if a DFPS employee exhausts all [eave entitiements and does not to retum to work; he or she may

be dismissed’,

DISCRIMINATION STATEMENT:
I believe that I have been discriminated against because of my disability in violation of the Americans with Disabilities Act

of 1990. .
1 want this charge filed with both the EEOC and the State or local Agency, lfany, | NOTARY - When necessary for State and Local Agency Requirements
will advise the agencies if I change my address or phone number and | will cooperate
fully with them in the processing of my charge In accordance with their procedures.

| declare under penalty of perjury that the above is true and correct,

Oct 20, 2009
Dafe

Charging Pearty Slgneture

EXHIBIT

1

D-000823




HOBBS, MELISSA

From: OGLE, NICOLE
Sent:  Monday, October 12, 2009 10:30 AM
To: HOBBS, MELISSA
Cc: GARCIA, NANCY J
************** Subject: FW: Election choice for payable time summary. -

Here's tha email | got in early January about her leave.

Nicole Ogle, MSW
CPS Supervisor II - Unit 70
© 214-267-5304

From: Ami.Labrecque [mailto:Ami.Labrecque@convergys.com]
Sent: Tuesday, January 06, 2009 7:48 AM

To: OGLE, NICOLE

Cc: HOWARD, CARLOTTA

Subject: Election choice for payable time summary.

Election I-C Sick only
Hello! Date: 1/6/9

A-workers' compensation claim has been filed for employee Carlotta Howard. Ms. Howard has
chosen to use only her available sick leave to cover time lost from work. At the time of the
injury, Ms. Howard had 123 hours of sick leave available. We estimate that this amount of leave
will run out at the end of the day on 1/13/9. Please adjust the time and leave record accordingly
and if the employee has not returned to work by this date, you should submit a request to
accessHR asking to have Ms. Howard's status changed to LOA (Leave Without Pay Work Comp)
until she returns to work. If you have any questions or need assistance please contact me.

Sincerely,

Ami Labrecque

accesstIR

Workers Compensation Specialist
Ph-512-382-2686

Fax- 1-866-244-8653

This document contains unpnblished, confidential, and proprietary information of Convergys Corporation. No
disclosure, duplication or use of any portion of the contents of these materials for any purpose may be made
without the prior express written consent of the Convergys Corporation.

EXHIBIT

J
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EMPLOYEE’S ELECTION REGARDING
UTILIZATION OF SICK AND ANNUAL LEAVE
| | (SORM-80) '
(Texas Labor Code, Sec. 501.044)

___ Employee’s Name _Carlotta Howard == DateofInjury__ 12/16/2008

Complete Election 1 or Election 2,

ELECTION 1 (must choose 4, B, or C)

Sick leave must be exhausted before annual leave can be used.

When I lose time from work due to this injury or illness, I elect to use all of my accrued sick leave AND:
l:l A. All of my accrued annual leave.
L—_I B. A portion of my accrued annual leave (enter number of hours: ).

C. None of my accrued annual leave.

ELECTION 2

L—_I When I lose time from work due to this injury or illness, I elect not to use any accrued sick leave and/or
annual leave. Iunderstand I will not receive workers’ compensation payments until after the seven (7)
calendar day waiting period.

I understand that I may not change my election after my eighth (8‘?) day of
disability and signing this form.

I have read the reverse side of this form, and I fully understand the election I am choosing.

123 .
(Hours of Sick Leave) ' (Hours of Annual Leave)
467-08-3455 DFPS
(Employee’s Social Security Number) (Name of Agency)

EE made election choice as per phone conversation 1/5/09
(Employee’s Signature / Date) (Claims Coordinator’s Signature / Date)

D-000796

This form may not be altered in any way. 51 SORM-80 Revised 09/05
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KIEST PARK MEDICAL CENTER RE: Carlotta Howard
2225 Vatican Lane

Dallas, Texas 75224-4719 . DOI: 12/16/2008
214.333.3393 DOE: 06/10/2009
FAX: 214.333.0809 MR: 023822

S:  The patient is seen in follow-up, The patient rates pain at best and worst'd 5 and 7 on a

—--—--—scale-of -0-to 10 with 0 being no-pain and -10 being intolerable - pain. She- states that
- symptoms still- persist and -are more prominent in the low back region than in the
neck/upper back area.

The patient states increased activity causes increased discomfort,

Cymbalta was increased to 60 mg and the patient feels it is providing some benefit,
Orthopedic consult with Dr, Hayden is still pending.

I again reviewed with the patient the pathology noted on the MRI study (specifically right
neural foraminal parasagittal disc extrusion that measures 5 mm). ' This abnormality is of
the greatest concern, ,
O: Vital signs are stable, Complaints of stiffness continue involving the neck/upper back
region. Range of motion is essentially normal. Myalgias extend across the upper back
region with pain radiating towards the right/left shoulder, Pain is more prominent in the

- lumbosacral spine region (increased on flexion/extension). The patient has persistent
radicular symptoms extending .inte the right/left leg. She was emotionally distraught today

as well.
A: 1. Mechanical chronic cervicothoracic sprain/pain syndrome.
2, Mechanical chronic lumbosacral dorsal sprain/pain syndrome.
3. Hemiated nucleus pulposus (extrusion at L4-5).
4, Bilateral lumbar radiculitis/radicular syndrome. v
5. Anxiety/depression associated with chronic pain.

P: 1.  Consult pain specialist for lumbar epidural steroid injections.
2. Await Dr. Hayden (orthopedic specialist) consult pertaining to persistent symptoms
and possible surgical intervention.
3.  Reemphasize the importance of biomechanics.

We will see the patient in follow-up here in approximately two to thrée weeks.

Louis D. Zegarelli, D.O.

LDZ:dts

Oictated/Not E£dite
. SLIDJECt to Transcription Var"lance
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